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U.S. Customs Service 


Treasury Decisions 


(T.D. 94-10) 
REVOCATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that on December 23, 1993, the Sec- 
retary of the Treasury, pursuant to Section 641, Tariff Act of 1930, as 
amended (19 U.S.C. 1641), and Part 111.45(a) of the Customs Regula- 
tions, as amended (19 CFR 111.45(a)), ordered the revocation of the li- 
cense (No. 6911) issued to Bernard Flores in the San Juan Customs 
District to conduct Customs business. 


Dated: January 24, 1994. 


JANET L. LABuDA, 
Director, 
Office of Trade Operations. 


[Published in the Federal Register, February 1, 1994 (59 FR 4751)] 


(T.D. 94-11) 


RECORDATION OF TRADE NAME: 
“CALIFORNIA SILK COLLECTION” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On October 27, 1993, a notice of application for the recor- 
dation under section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 
1124), of the trade name “CALIFORNIA SILK COLLECTION,” was 
published in the Federal Register (58 FR 57894). The notice advised that 
before final action was taken on the application, consideration would be 
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given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation and received not later than 
December 27, 1993. No responses were received in opposition to the no- 
tice. Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “CALIFORNIA SILK COLLECTION,” is re- 
corded as the trade name used by California Silk Collection, a corpora- 
tion organized under the laws of the State of California, located at 4829 
S. Eastern Avenue, Bell, California. 

The trade name is used in connection with men and ladies garments 
made with silk and other nature fabric textile. 


EFFECTIVE DATE: February 3, 1994. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington, D.C. 20229 (202 482-6960). 

Dated: January 26, 1994. 


JOHN F.. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, February 3, 1994 (59 FR 5220)] 


(T.D. 94-12) 


RECORDATION OF TRADE NAME: 
“SUPERIOR SEEDLESS GRAPE CO.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On October 27, 1993, a notice of application for the recor- 
dation under section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 
1124), of the trade name “SUPERIOR SEEDLESS GRAPE CO.,” was 
published in the Federal Register (58 FR 57894). The notice advised that 
before final action was taken on the application, consideration would be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation and received not later than 
December 27, 1993. No responses were received in opposition to the no- 
tice. Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “SUPERIOR SEEDLESS GRAPE CO.,” is 
recorded as the trade name used by Sun World, Inc., a corporation or- 
ganized under the laws of the State of Delaware, located at P. O. Box 
1028, 53-990 Enterprise Way, Coachella, California 92223. 

The trade name is used in connection with table grapes. 
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EFFECTIVE DATE: February 3, 1994. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington, D.C. 20229 (202-482-6960). 


Dated: January 26, 1994. 


JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, February 3, 1994, (59 FR 5221))] 


(T.D. 94-13) 
FOREIGN CURRENCIES 


DalLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JANUARY 1994 
The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 


has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, January 17, 1994. 


Greece drachma: 


January 3, 1994 $0.003998 
January 4, 1994 .004002 
January 5, 1994 .003992 
January 6, 1994 .003990 
January 7, 1994 .004018 
January 10, 1994 .004004 
January 11, 1994 .003999 
January 12, 1994 .004008 
January 13, 1994 .003970 
January 14, 1994 .003979 
January 18, 1994 ot .003994 
January 19, 1994 .003996 
January 20, 1994 .004018 
January 21, 1994 .003987 
January 24, 1994 .003985 
January 25, 1994 .003978 
January 26, 1994 .003986 
January 27, 1994 .003989 
January 28, 1994 .004015 
January 31, 1994 .003997 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
January 1994 (continued): 


South Korea won: 


January 3, 1994 $0.001234 
January 4, 1994 .001233 
January 5, 1994 .001231 
January 6, 1994 .001228 
January 7, 1994 .001225 
January 10, 1994 .001225 
January 11, 1994 .001227 
January 12, 1994 .001227 
January 13, 1994 .001228 
January 14, 1994 .001228 
January 18, 1994 .001226 
January 19, 1994 .001227 
January 20, 1994 .001229 
January 21, 1994 .001229 
January 24, 1994 .001229 
January 25, 1994 .001231 
January 26, 1994 .001231 
January 27, 1994 .0012382 
January 28, 1994 .001232 
January 31, 1994 .001233 


Taiwan N.T. dollar: 


January 3, 1994 $0.037557 
January 4, 1994 N/A 
January 5, 1994 .037636 
January 6, 1994 .037638 
January 7, 1994 .037595 
January 10, 1994 .037777 
January 11, 1994 .037695 
January 12, 1994 .037652 
January 13, 1994 .037722 
January 14, 1994 .037743 
January 18, 1994 .037843 
January 19, 1994 .037809 
January 20, 1994 .037799 
January 21, 1994 .037830 
January 24, 1994 .037779 
January 25, 1994 .037786 
January 26, 1994 .037782 
January 27, 1994 .035167 
January 28, 1994 .037800 
January 31, 1994 .037850 


Dated: February 1, 1994. 


MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 
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(T.D. 94-14) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR JANUARY 1994 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 94~7 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, January 17, 1994. 


Sweden krona: 
January 28, 1994 $0.126008 
January 31, 1994 .126550 
Dated: February 1, 1994. 
MIcHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 


eR IR 


ERRATUM 


NOTE: T.D. 94-7 originally published in CustoMs BULLETIN, Vol. 28, No. 3, on January 
19, 1994, is corrected to reflect the following rate for Brazil: 


(T.D. 94-7) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
JANUARY 1 THROUGH Marcu 31, 1994 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs of- 
ficers and others concerned pursuant to Part 159, Subpart C, Customs 
Regulations (19 CFR 159, Subpart C). 





US. 
Country Name of currency dollars 


Cruzado $0.002260 





Dated: February 1, 1994. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 
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19 CFR Parts 12, 102, and 134 
RIN 1515-AB34 
(T.D. 94-4) 


RULES FOR DETERMINING THE COUNTRY OF ORIGIN OF 
A GOOD FOR PURPOSES OF ANNEX 311 OF THE NORTH 
AMERICAN FREE TRADE AGREEMENT; CORRECTIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulations; corrections. 


SUMMARY: This document makes corrections to the interim regula- 
tions (T.D. 94-4), which were published Monday, January 3, 1994 
(59 FR 110). That document established the interim rules for determin- 
ing the country of origin of certain goods for purposes of Annex 311 of 
the North American Free-Trade Agreement, as implemented under the 
North American Free-Trade Agreement Implementation Act (Act) 
(Public Law 103-182, 107 Stat. 437 (December 8, 1993)). 


EFFECTIVE DATES: These corrections are effective January 1, 1994. 
Comments must be received on or before April 4, 1994. 


FOR FURTHER INFORMATION CONTACT: Sandra L. Gethers, 
Office of Regulations and Rulings (202-482-6980). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Treasury Decision (T.D.) 944, published in the Federal Register 
(59 FR 110) on January 3, 1994, contains the interim regulations that 
represent fulfillment of the obligations of the United States under Para- 
graph 1 of Annex 311 of the North American Free-Trade Agreement 
(NAFTA), as implemented under the North American Free-Trade 
Agreement Implementation Act (Act) (Public Law 103-182, 107 Stat. 
437 (December 8, 1993)). 

This document corrects some errors published in T.D. 944, which did 
not represent a proper transcription from the final version of edited 
drafts of the rules. Accordingly, some changes are made to remedy these 
transcription errors. (An example of a transcription error was the inad- 
vertent omission of many tariff shift rules in § 102.20(f)). Other 
changes, also, are necessary to correct typographical errors, which if left 
uncorrected can have the effect of changing the meaning of a specific 
provision. None of these corrections, however, represent a change of po- 
sition by Customs with respect to any of the rules published in T.D. 
94-4. 


CORRECTIONS OF PUBLICATION 


Accordingly, the publication on January 3, 1994 of the interim regula- 
tions (T.D. 94-4) (59 FR 110) is corrected as set forth below. 
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CORRECTIONS TO THE BACKGROUND SECTION 


1. On page 110, in the second column under the heading Section 102. 1 
Definitions, the paragraph is corrected to read: 

Section 102.1, “Definitions”, sets forth the definitions of terms 
that will be used in part 102. It is of note that some of the defined 
terms, such as “wholly obtained or produced” in paragraph (g) will 
be used only in § 102.11, “General Rules”, while other terms, such 
as the definition for “simple assembly,” in paragraph (0) will be 
used in several sections in this part, including in many of the spe- 
cific rules in § 102.20. Of special note is the definition of “material”, 
another term that is used throughout this part. Under paragraph 
(1), the term, “material” is defined as including “parts”, “ingredi- 
ents”, subassemblies”, and “components”, terms which are used in 
various contexts throughout this part. 

2. On page 111, in the second column, under the heading Section 
102.13 De Minimis, in line 16, the reference “§ 102.18” is corrected to 
read “§ 102.20”. 

3. On page 112, in the first column, under the heading Section 102.18 
Rules of Interpretation, in the second paragraph, in line 9, the words “or 
failing to be classified as complete finished by virtue of this rule” in the 
parenthetical text are corrected to read “or is classified as complete or 
finished by virtue of this rule”. 


CORRECTIONS TO THE INTERIM REGULATIONS 


4. On page 113, in the second column, in § 102. 1,paragraph (a) is cor- 
rected to read: 


(a) Advanced in Value. “Advanced in value” means an increase in 
the value of a good as a result of production with respect to that 
good, other than by means of those “minor processing” operations 
described in paragraphs (m)(5), (m)(6), and (m)(7) of this section. 

5. On page 113, in the third column, in § 102.1, paragraph (i) is cor- 
rected to read: 

(i) Improved in Condition. “Improved in condition” means the 
enhancement of the physical condition of a good as a result of pro- 
duction with respect to that good, other than by means of those “mi- 
nor processing” operations described in paragraphs (m)(5), (m)(6), 
and (m)(7) of this section. 

6. on page 114: 

a. in the second column, in § 102.11, paragraph (c), in line 2, the refer- 
ence “paragraph (b)(1) or (2)” is corrected to read “paragraph (a) or (b)”; 
and 

b. in the third column, in § 102.11, paragraph (d), in line 3, the refer- 
ence “paragraph (b)(1) through (3)” is corrected to read “paragraphs (a) 
through (c)”. 

7. On page 115, in the first column, § 102.14 is corrected to read: 

§ 102.14 Goods returned. 


No good, last advanced in value or improved in condition outside 
the United States has United States origin. If under any other pro- 
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vision of this part such a good is determined to be a good of the 
United States, that determination will be disregarded and the coun- 
try of origin of the good will be the last foreign country in which the 
good was advanced in value or improved in condition. 

8. In § 102. 20: 

a. On page 134, the entry for 8448.19 is removed in its entirety; 

b. On page 134, the table entry for 8469.10-8469. 39 is removed in its 

entirety, and added, in its place, is the following: 
(p) 
Section XVI: Chapters 84 through 85 





Tariff shift and/or other requirements 





* * * * * * 


8469.10 A change to subheading 8469.10 from any other subheading. 

8469.21-8469.39 .. A change to subheading 8469.21 through 8469.39 from any 

subheading outside that group. 
* * 


* * * * * 





c. On page 139, the second table entry for 9507.10—9507.30 is removed 
in its entirety; the table entry for 9504.10-9506.99 is removed in its en- 
tirety, and added, in its place, is the following: 


Section XX: Chapters 94 through 96 





Tariff shift and/or other requirements 


* * * * 


9504.10-9506.29 .. A change to subheading 9504.10 through 9506.29 from any other 
subheading, including within that group. 
9506.31 Achange to subheading 9506.31 from any other subheading, except 
from subheading 9506.39. 
9506.39-9506.99 .. A change to subheading 9506.39 through 9506.99 from any other 
subheading, including within that group. 
* 


* * * * * * 





d. Beginning on page 116 and on appropriate pages thereafter, the fol- 
lowing table entries are corrected to read as follows: 
(a) 


Section 1: Chapters 1 through 5 





Tariff shift and/or other requirements 


* * * * * 
0305.30 Achange to subheading 0305.30 from any other subheading, except 
from fillets of heading 0304. 
0305.41-0305.69 .. A change to subheading 0305.41 through 0305.69 from any other 
chapter. 
* * * * * * 
0403.90 A change to subheading 0403.90 from any other chapter; or 
A change to sour cream, or kephir from any other product of 
Chapter 4. 
* * * * * 
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(d) 
Section IV: Chapters 16 through 24 


Tariff shift and/or other requirements 


HTSUS 
* * * * * * * 


2008.19-2008.99 .. A change to subheading 2008.19 through 2008.99 from any other 
chapter, provided that change is not the result of mere blanching 
of nuts. 


* * * * * * 


2202.90 Achange to subheading 2202.90 from any other subheading, except 

from Chapter 4 or heading 1901, 2009, or 2106; or 

A change to subheading 2202.90 from Chapter 4 or heading 1901, 
provided that the good contains no more than 50 percent of milk 
solids by weight; or 

A change to subheading 2202.90 from heading 2009 or subheading 
2106.90, provided that a single juice ingredient of foreign origin, 
or juice ingredients from a single foreign country constitute in 
single strength form no more than 60 percent by volume of the 
good. 


* * * * * 





Section VIII: Chapters 41 through 42 


HTSUS Tariff shift and/or other requirements 


4101-4103 A change to heading 4101 through 4103 from any other chapter. 
* ce * 





Section XI: Chapters 50 through 63 


Notes: * * * (3) For the purposes of § 102.11(b) of the General Rules, ex- 
cept for sets, where a good classifiable in Chapter 61 through 63 does not 
meet the tariff shift and/or other requirements of the heading or sub- 
heading under which it is classifiable, the country of origin of that good 
shall be the single country where the component which determines the 
classification of that good was cut or formed (e.g., knit to shape). 





HTSUS Tariff shift and/or other requirements 


* * * * * * 


5407-5408 A change to heading 5407 through 5408 from any heading outside 
that group; or 
A change from greige fabric of heading 5407 through 5408 
to finished fabric of those same headings by dyeing and 
printing, plus two or more of the following finishing 
operations—bleaching, shrinking, fulling, napping, decating, 
permanent stiffening, weighting, permanent embossing, or 
moireing. 


* * 
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Section XI: Chapters 50 through 63—continued 


HTSUS 


Tariff shift and/or other requirements 





6211.31-6211.49 


HTSUS 


* 


8415.10-8415.83 .. 


* 
8419.90 


a 
8422.90 


* 


8448.11-8448.19 .. 


* 


8448.20-8448.59 .. 


8482.91-8482.99 .. 


* 


8544.11-8544.70 .. 


.. Achange to assembled fully lined, fully padded, or fully insulated 


garments consisting of five or more major parts, of subheading 
6211.31 through 6211.49, from either subheading 6217.90 or 
6117.90, provided that no major part has been knit to shape; or 

A change to assembled fully lined, fully padded, or fully insulated 
garments consisting of five or more major parts, from 
unassembled parts classified in subheading 6211.31 through 
6211.49 asa result of the application of GRI 2(a), provided that no 
major part has been knit to shape. 


* * * 


Section XVI: Chapters 84 through 85 


Tariff shift and/or other requirements 


* * * * * 


A change to subheading 8415.10 through 8415.83 from any 
subheading, including another subheading within that group, 
except a change within that group resulting from a simple 
assembly. 

* * * * * 


A change to subheading 8419.90 from any other heading, except 
headings 7303, 7304, 7305, or 7306, unless the change from these 
headings involves bending to shape, and except a change from 
heading 8501, when resulting from a simple assembly. 

* % * * * 

A change to subheading 8422.90 from any other heading, except 
heading 8501, when resulting from a simple assembly. 

* % * * * 


A change to subheading 8448.11 through 8448.19 from any other 
subheading, including another subheading within that group. 
* * * * * 
A change to subheading 8448.20 through 8448.59 from any other 


heading, except heading 8501, when resulting from a simple 
assembly. 


* * * * * 


A change to heading 8473 from any other heading, except heading 
8501, when resulting from a simple assembly. 


* * * * * 
A change to subheading 8482.91 through 8482.99 from any other 
heading. 
* * * * * 


A change to subheading 8544.11 through 8544.70 from any other 
subheading, including another subheading within that group, 
except when resulting from a simple assembly. 





* 
9001.10 


* 


9001.40-9001.90 .. 


9002.11-9002.90 .. 


* 
9005.90 


* 
9013.90 


* 


9018.11-9018.19 .. 


* 
9018.90 


* 
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Section XVIII: Chapters 90 through 92 


Tariff shift and/or other requirements 


* * * * * 


Achange to subheading 9001.10 from any other subheading, except 
from subheading 8544.70. 


* * * * * 


A change to subheading 9001.40 through 9001.90 from any other 
subheading, including another subheading within that group, 
except from lens blanks of heading 7014 or subheading 7015.10. 

A change to subheading 9002.11 through 9002.90 from any other 
subheading, including another subheading within that group, 
except from subheading 9001.90 or lens blanks of heading 7014. 

* * * * * 


A change to subheading 9005.90 from any other heading, except 
from heading 9001 or 9002. 


* * * * * 


A change to subheading 9013.90 from any other subheading, except 
from subheading 9002.19, when resulting from a simple 
assembly. 


* * * * * 


A change to subheading 9018.11 through 9018.19 from any other 
subheading, including another subheading within that group, 
except to electro-cardiographs, or patient monitoring systems 
from printed circuit assemblies when resulting from a simple 
assembly. 

* * * * * 

Achange to subheading 9018.90 from any other subheading, except 
from either subheading 9001.90 or synthetic rubber of heading 
4002, when resulting from a simple assembly; or 

A change to defibrillators from printed circuit assemblies, except 
when resulting from a simple assembly. 


* * * * * 


Achange to subheading 9021.19 from any other subheading, except 
from either nails of heading 7317 or screws of heading 7318, when 
resulting from a simple assembly. 


* * * * * 


Achange to subheading 9032.90 from any other subheading, except 
from heading 8537, when resulting from a simple assembly. 


* * * * * 





9301-9304. 


Section XIX: Chapter 93 


Tariff shift and/or other requirements 


A change to heading 9301 through 9304 from any other heading, 
including a heading within that group, except a change from 
heading 9305 when that change is pursuant to GRI 2(a). 


* * * * * 
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e. Beginning on page 122 and on appropriate pages thereafter, the 
following table entries are added to the end of paragraph (f) to read as 


follows: 


(f) 


Section VI: Chapters 28 through 38 





HTSUS 


Tariff shift and/or other requirements 





* 
3102.29 


3102.30 
3102.40 


3102.50 
3102.60 


3102.70 
3102.80 


3102.90 


3103.10-3103.20 .. 


3103.90 


3104.10-3104.30 .. 


3104.90 


3105.10 
3105.20 


3105.30-3105.40 .. 
3105.51-3105.59 .. 


3105.60 
3105.90 


3201.10-3202.90 .. 


3204.11-3204.17 .. 


3204.19 


3204.20-3204.90 .. 


3206.10-3209.90 .. 


* * * * * 


Achange to subheading 3102.29 from any other subheading, except 
from subheading 3102.21 or 3102.30. 

A change to subheading 3102.30 from any other subheading. 

Achange to subheading 3102.40 from any other subheading, except 
from subheading 3102.30. 

A change to subheading 3102.50 from any other subheading. 

Achange to subheading 3102.60 from any other subheading, except 
from subheading 2834.29 or 3102.30. 

A change to subheading 3102.70 from any other subheading. 

Achange to subheading 3102.80 from any other subheading, except 
from subheading 3102.10 or 3102.30. 

Achange to subheading 3102.90 from any other subheading, except 
from subheading 3102.10 through 3102.80. 

A change to subheading 3103.10 through 3103.20 from any other 
subheading, including any subheading within the group. 

Achange to subheading 3103.90 from any other subheading, except 
from subheading 3103.10 or 3103.20. 

A change to subheading 3104.10 through 3104.30 from any other 
subheading, including any subheading within the group. 

Achange to subheading 3104.90 from any other subheading, except 
from subheading 3104.10 through 3104.30. 

A change to subheading 3105.10 from any other chapter. 

A change to subheading 3105.20 from any other heading, except 
from heading 3102 through 3104. 

A change to subheading 3105.30 through 3105.40 from any other 
subheading, including any subheading within the group. 

A change to subheading 3105.51 through 3105.59 from any other 
subheading, including any subheading within the group, except 
from subheading 3102.10 through 3103.90, or 3105.30 through 
3105.40. 

Achange to subheading 3105.60 from any other subheading, except 
from heading 3103 through 3104. 

A change to subheading 3105.90 from any other chapter, except 
from subheading 2834.21. 

A change to subheading 3201.10 through 3202.90 from any other 
subheading, including any subheading within the group. 

A change to heading 3203 from any other heading. 

A change to subheading 3204.11 through 3204.17 from any other 
subheading, including any subheading within the group. 

Achange to subheading 3204.19 from any other subheading, except 
from subheading 3204.11 through 3204.17. 

A change to subheading 3204.20 through 3204.90 from any other 
subheading, including any subheading within the group. 

A change to heading 3205 from any other heading. 

A change to subheading 3206.10 through 3209.90 from any other 
subheading, including any subheading within the group. 

A change to heading 3210 from any other heading. 

A change to heading 3211 from any other heading, except from 
subheading 3806.20. 
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Section VI: Chapters 28 through 38—continued 





HTSUS 


Tariff shift and/or other requirements 





3212.10-3212.90 .. 


3214.10-3214.90 .. 


3301.11-3301.90 .. 


3304.10-3307.90 .. 


3402.11-3402.20 .. 


3402.90 


3403.11-3403.19 .. 


3403.91-3403.99 .. 
3404.10-3404.20 .. 


3404.90 


3405.10-3405.90 .. 


3406-3407 


3501.10-3501.90 .. 


3502.10 


3502.90 
3503-3504 


3505.10 
3505.20 


3506.10 


3506.91-3506.99 .. 


3601-3606 
3701-3703 
3704-3706 


3707.10-3707.90 .. 


3801.10 


A change to subheading 3212.10 through 3212.90 from any other 
subheading, including any subheading within the group. 

A change to heading 3213 from any other heading. 

A change to subheading 3214.10 through 3214.90 from any other 
subheading, including any subheading within the group, except 
from subheading 3823.50. 

A change to heading 3215 from any other heading. 

A change to subheading 3301.11 through 3301.90 from any other 
subheading, including any subheading within the group. 

A change to heading 3302 from any other heading, except from 
heading 2207, 2208, or 3301. 

A change to heading 3303 from any other heading, except from 
subheading 3302.90. 

A change to subheading 3304.10 through 3307.90 from any other 
subheading, including any subheading within the group. 

A change to heading 3401 from any other heading. 

A change to subheading 3402.11 through 3402.20 from any other 
subheading, including any subheading within the group. 

A change to subheading 3402.90 from any other heading. 

A change to subheading 3403.11 through 3403.19 from any other 
subheading, including any subheading within the group, except 
from heading 2710 or 2712. 

A change to subheading 3403.91 through 3403.99 from any other 
subheading, including any subheading within the group. 

A change to subheading 3404.10 through 3404.20 from any other 
subheading, including any subheading within the group. 

Achange to subheading 3404.90 from any other subheading, except 
from heading 1521 or subheading 2712.20 or 2712.90. 

A change to subheading 3405.10 through 3405.90 from any other 
subheading, including any subheading within the group. 

A change to heading 3406 through 3407 from any other heading, 
including any heading within the group. 

A change to subheading 3501.10 through 3501.90 from any other 
subheading, including any subheading within the group. 

Achange to subheading 3502.10 from any other subheading, except 
from heading 0407. 

A change to subheading 3502.90 from any other subheading. 

A change to heading 3503 through 3504 from any other heading, 
including any heading within the group. 

A change to subheading 3505.10 from any other subheading. 

Achange to subheading 3505.20 from any other subheading, except 
from heading 1108. 

Achange to subheading 3506.10 from any other subheading, except 
from heading 3503 or subheading 3501.90. 

A change to subheading 3506.91 through 3506.99 from any other 
subheading, including any subheading within the group. 

A change to heading 3507 from any other heading. 

A change to heading 3601 through 3606 from any other heading, 
including any heading within the group. 

A change to heading 3701 through 3703 from any other heading 
outside the group. 

A change to heading 3704 through 3706 from any other heading, 
including any heading within the group. 

A change to subheading 3707.10 through 3707.90 from any other 
subheading, including any subheading within the group. 

A change to subheading 3801.10 from any other subheading. 
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Section VI: Chapters 28 through 38— continued 





HTSUS Tariff shift and/or other requirements 





3801.20 Achange to subheading 3801.20 from any other subheading, except 
from heading 2504 or subheading 3801.10. 
3801.30 A change to subheading 3801.30 from any other subheading. 
3801.90 Achange to subheading 3801.90 from any other subheading, except 
from heading 2504. 
3802-3805 A change to heading 3802 through 3805 from any other heading, 
including any heading within the group. 
3806.10-3806.90 .. A change to subheading 3806.10 through 3806.90 from any other 
subheading, including any subheading within the group. 
A change to heading 3807 from any other heading. 
3808.10 Achange to subheading 3808.10 from any other subheading, except 
from subheading 1302.14, 2916.19 or 2917.19. 
3808.20-3808.90 .. A change to subheading 3808.20 through 3808.90 from any other 
subheading, including any subheading within the group. 
3809.10 Achange to subheading 3809.10 from any other subheading, except 
from subheading 3505.10. 
3809.91-3809.99 .. A change to subheading 3809.91 through 3809.99 from any other 
subheading, including any subheading within the group. 
3810-3816 A change to heading 3810 through 3816 from any other heading, 
including any heading within the group. 
3817.10-3817.20 .. A change to subheading 3817.10 through 3817.20 from any other 
subheading, including any subheading within the group, except 
from subheading 2902.90. 
A change to heading 3818 from any other heading. 
A change to heading 3819 from any other heading, except from 
heading 2710. 
A change to heading 3820 from any other heading, except from 
subheading 2905.31. 
A change to heading 3821 from any other heading. 
A change to heading 3822 from any other heading, except from 
subheading 3002.10, 3502.90 or heading 3504. 
Achange to subheading 3823.10 from any other subheading, except 
from heading 3505 or subheading 3806.10 or 3806.20, or heading 
3903, 3905, 3906, 3909, 3911, or 3913. 
3823.20 A change to subheading 3823.20 from any other subheading. 
3823.30 A change to subheading 3823.30 from any other subheading, except 
from heading 2849. 
3823.40 A change to subheading 3823.40 from any other subheading. 
3823.50 Achange to subheading 3823.50 from any other subheading, except 
from subheading 3214.90. 
3823.60 A change to subheading 3823.60 from any other subheading. 
3823.90 A change to subheading 3823.90 from any other subheading, 
provided that no more than 60 percent by weight of the goods 
classified hereunder is attributable to one substance or 
compound. 


* * * 





Dated: January 27, 1994. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, February 3, 1994 (59 FR 5082)) 





U.S. Customs Service 


General Notices 


19 CFR Part 4 


DEFINITION OF “PASSENGER” FOR 
PURPOSES OF THE COASTWISE LAWS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Withdrawal of proposed changes of position. 


SUMMARY: This document withdraws proposed changes of position 
with respect to the definition of the term “passenger” for purpose of the 
coastwise passenger statute. Customs has concluded that it is not appro- 
priate to change its position at this time inasmuch as it will consider 
changing the definition of passenger contained in 19 CFR 4.50(b) as part 
of a proposed revision to 19 CFR Part 4 which will occur as a result of the 
recent enactment of Title VI of the North American Free Trade Agree- 
ment Implementation Act. 


EFFECTIVE DATE: February 4, 1994. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, Office of 
Regulations and Rulings, Carrier Rulings Branch, 202-482-6940. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 14, 1991, Customs published a notice in the Federal Regis- 
ter (56 FR 40283) proposing to change its position with respect to the 
definition of “passenger” for purposes of the coastwise passenger stat- 
ute (46 U.S.C. App. 289). Customs stated that it was considering the 
revocation of its position that: (a) persons transported free of charge as 
an inducement for patronage or good will are not passengers; and 
(b) persons transported free of charge who are less than substantially 
connected with the operation, navigation, ownership, or business of a 
vessel are not passengers. The effect of these proposed changes of posi- 
tion would have been that persons considered to be passengers as a re- 
sult of the changes could not have been transported between coastwise 
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points or in the coastwise trade unless they were transported in United 
States coastwise-qualified vessels. 

The proposed changes of position would not have effected any actual 
change to the specific wording of the definition of passenger contained 
in 19 CFR 4.50(b). Customs will consider proposing an amendment to 
the definition of passenger in 19 CFR 4.50(b) as part of a proposed revi- 
sion to its vessel regulations which Customs expects will occur as a re- 
sult of the recent enactment of Title VI of the North American Free 
Trade Agreement Implementation Act (Public Law 103-182; the “Cus- 
toms Modernization Act”). In view of the enactment of the Customs 
Modernization Act, and the many regulatory changes which will occur 
as aresult, Customs believes that it is not appropriate to go forward with 
the proposed changes of position at this time. Accordingly, the proposal 
is withdrawn. 

GrorGE J. WEISE, 
Commissioner of Customs. 


Approved: December 30, 1993. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 4, 1994 (59 FR 5362)] 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“PRESENTENSE” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“PRESENTENSE.,” used by MGP Corporation, a corporation organ- 
ized under the laws of the State of Virginia, located at 21440 Pacific 
Boulevard, Sterling, Virginia 20167. 

The application states that the trade name is used in connection with 
household ceramic articles, including tableware and dinnerware. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before April 4, 1994. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Constitu- 
tion Avenue, NW., (Franklin Court), Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington D.C. 20229 (202-482-6960). 


Dated: January 26, 1994. 
JOHN F. ATWoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, February 3, 1994 (59 FR 5221)] 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 1, 1994. 
The following documents of the United States Customs Service, Of- 
fice of Commercial Operations, has been determined to be of sufficient 
interest to the public and U.S. Customs Service field offices to merit 
publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 





PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF AUTOMOBILE 
EMERGENCY LIGHT 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the North American Free 
Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs intends to re- 
voke a ruling pertaining to the tariff classification of an automobile 
emergency light. Comments are invited on the correctness of the pro- 
posed ruling. 


DATE: Comments must be received on or before March 18, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, At- 
tention: Commercial Rulings Division, 1301 Constitution Avenue, NW, 
(Franklin Court), Washington, D.C. 20229. Comments submitted may 
be inspected at the Commercial Rulings Division, Office of Regulations 
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and Rulings, located at Franklin Court, 1099 14th Street, NW, Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals and 
Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1) of Title VI of the North American Free 
Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs intends to re- 
voke a ruling pertaining to the tariff classification of an automobile 
emergency light. In Ruling Letter 881525, issued on January 19, 1993, 
by the Area Director of Customs, New York Seaport, an automobile 
emergency light (style 27306), designed to be inserted into a motor vehi- 
cle’s cigarette lighter, was classified under subheading 9405.40.80, Har- 
monized Tariff Schedule of the United States (HTSUS), which provides 
for other electric lamps and lighting fittings. The ruling letter is set 
forth in Attachment A to this document. 

Customs Headquarters is of the opinion that the light is principally 
used with motor vehicles, and is therefore classifiable under subheading 
8512.20.40, HTSUS, which provides for visual signaling equipment of a 
kind used for motor vehicles. 

Note 1(f) to chapter 94, HTSUS, states that chapter 94 does not cover 
lamps or lighting fittings of chapter 85. Thus, if the light in question is 
classifiable under heading 8512, HTSUS, it cannot be classified under 
heading 9405, HTSUS. 

Explanatory Note 85.12, pg. 1349, to the Harmonized Commodity De- 
scription and Coding System, states that heading 8512, HTSUS, “covers 
electrical apparatus and appliances specialised for use on cycles or mo- 
tor vehicles for lighting or signalling purposes.” In NY 860428, dated 
February 28, 1991, and NY 860561, dated March 5, 1991, similar lights 
were held to be classifiable under heading 8512, HTSUS. It is our opin- 
ion that the light in question is principally used with motor vehicles, and 
is also classifiable under heading 8512, HTSUS. 

The light, which performs both a lighting and signaling function is 
prima facie classifiable under subheading 8512.20.20 (lighting equip- 
ment) and 8512.20.40 (visual signaling equipment), HTSUS. Because 
neither the lighting nor signaling function can be considered the princi- 
pal function (see Note 3 to section XVI, HTSUS), as the light possesses a 
swivel spotlight/amber flasher which equally permits the use of either 
function, it is necessary to resort to General Rule of Interpretation 
(GRI) 3. The light is classifiable according to GRI 3(c) under subheading 
8512.20.40, HTSUS, the subheading which occurs last in numerical or- 
der among those which equally merit consideration. 
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Customs intends to revoke NY 881525 to reflect the proper classifica- 
tion of the product in subheading 8512.20.40, HTSUS, which provides 
for visual signaling apparatus of a kind used for motor vehicles. Before 
taking this action, consideration will be given to any written comments 
timely received. The proposed ruling revoking NY 881525 is set forth in 
Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: January 27, 1994. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., January 19, 1993. 


CLA-2-94:S:N:N3:227 881525 
Category: Classification 
Tariff No. 9405.46.8000 
Ms. MONA WEBSTER 
TARGET STORES 
33 South Sixth Street 
P.O. Box 1392 
Minneapolis, MN 55440-1392 


Re: The tariff classification of an auto emergency light from Hong Kong and China. 


DEaR Ms. WEBSTER: 

In your letter dated November 12, 1992, you requested a tariff classification ruling. 

The sample submitted is a plastic, oval-shape, magnetic auto emergency light, style 
number 27306, which measures approximately 3.5 inches in height by 2.5 inches in width 
at its widest dimension. It possesses a swivel spotlight and amber flasher which are acti- 
vated by two top “on-off” switch mechanisms, in addition to a magnetic base and self- 
contained 12 foot electrical cord that is designed to be inserted into the auto’s cigarette 
lighter. It is noted that this article is stored in a vinyl storage case. 

The applicable subheading for the auto emergency light, style number 27306, will be 
9405.40.8000, Harmonized Tariff Schedule of the United States (HTS), which provides 
for other electric lamps and lighting fittings. The rate of duty will be 3.9 percent ad 
valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F.. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:M 955160 LTO 
Category: Classification 
Tariff No. 8512.20.40 
Ms. MONA WEBSTER 
TARGET STORES 
33 South Sixth Street 
P.O. Box 1392 
Minneapolis, Minnesota 55440-1392 


Re: Automobile Emergency Light; revocation of NY 881525; NY 860428; NY 860561; 
Section XVI, note 3; GRI 3(c); chapter 94, note 1(f) 


DEar Ms. WEBSTER: 

This is in response to your letter of October 7, 1993, requesting reconsideration of NY 
881525, dated January 19, 1993, which concerned the classification of an automobile 
emergency light (style 27306) under the Harmonized Tariff Schedule of the United States 
(HTSUS). 


Facts: 


The article in question is a plastic, oval-shaped, magnetic automobile emergency light. 
The light measures approximately 3.5 inches in height by 2.5 inches in width at its widest 
dimension. It possesses a swivel spotlight and amber flasher which are activated by two 
“on-off” switch mechanisms. It has a magnetic base and self-contained electrical cord that 
is designed to be inserted into the vehicle’s cigarette lighter. The light is stored in a vinyl 
storage case. 

In NY 881525, the light was held to be classifiable as other electric lamps and lighting 
fittings under subheading 9405.40.80, HTSUS. You contend that they are classifiable as 


electrical lighting equipment of a kind used on motor vehicles under subheading 
8512.20.20, HTSUS. 


Issue: 


Whether the automobile emergency light is classifiable as other electric lamps and light- 
ing fittings under subheading 9405.40.80, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The headings at issue are as follows: 


8512 Electrical lighting and signaling equipment (excluding articles of heading 
8539), windshield wipers, defrosters and demisters, of a kind used for cycles 
or motor vehicles; parts thereof 

* 


* * * * * * 


9405 Lamps and lighting fittings including searchlights and spotlights and parts 
thereof, not elsewhere specified or included * * * 


Note 1(f) to chapter 94, HTSUS, states that chapter 94 does not cover lamps or lighting 
fittings of chapter 85. Thus, if the light in question is classifiable under heading 8512, 
HTSUS, it cannot be classified under heading 9405, HTSUS. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
System. While not legally binding, the ENs provide a commentary on the scope of each 
heading of the Harmonized System, and are generally indicative of the proper interpreta- 
tion of these headings. 

EN 85.12, pg. 1349, states that heading 8512, HTSUS, “covers electrical apparatus and 
appliances specialised for use on cycles or motor vehicles for lighting or signalling pur- 
poses.” In NY 860428, dated February 28, 1991, and NY 860561, dated March 5, 1991, a 
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worklight and spotlight were held to be classifiable as other lighting equipment of a kind 
used for motor vehicles under subheading 8512.20.20, HTSUS. 

It is our opinion that the light in question is principally used with motor vehicles, and is 
also classifiable under heading 8512, HTSUS. However, unlike the lights in NY 860428 
and NY 860561, the light in question performs both a lighting and signaling function. Vis- 
ual signaling equipment for motor vehicles is classifiable under subheading 8512.20.40, 
HTSUS. Accordingly, the light is prima facie classifiable under both subheading 
8512.20.20 (lighting equipment) and 8512.20.40 (visual signaling equipment), HTSUS. 

Note 3 to section XVI, HTSUS, provides that “machines adapted for the purpose of per- 
forming two or more complementary or alternative functions are to be classified as * * * 
being that machine which performs the principal function.” In this instance, neither the 
lighting nor signaling function can be considered the principal function, as the light pos- 
sesses a swivel spotlight/amber flasher which equally permits the use of either function. 
Therefore, it is necessary to resort to GRI 3. 

GRI 3, which is made applicable at the subheading level by GRI 6, states that when 
“goods are, prima facie, classifiable under two or more headings, classification shall be 
effected as follows:” 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description * * *. 

(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 

(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classi- 
fied under the heading which occurs last in numerical order among those which 
equally merit consideration. 

The light in question is not classifiable according to either GRI 3(a) (neither sub- 
heading is more specific) or 3(b) (no single component provides the article with its essen- 
tial character). Therefore, the light is classifiable according to GRI 3(c) under subheading 
8512.20.40, HTSUS. 

Holding: 

The automobile emergency light is classifiable under subheading 8512.20.40, HTSUS. 
The corresponding rate of duty for articles of this subheading is 2.7% ad valorem. Accord- 
ingly, NY 881525, dated January 19, 1993, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO ELIGIBILITY OF ARTICLES UNDER SUBHEAD- 
ING 9802.00.80 


ACTION: Notice of proposed modification of past ruling letters; solicita- 
tion of comments. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (“Customs 
Modernization”) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-82, 107 Stat. 2057), this notice advises 
interested parties that Customs intends to modify past rulings pertain- 
ing to the eligibility for the partial duty exemption under subhead- 
ing 9802.00.80, Harmonized Tariff Schedules of the United States 
(HTSUS), of medical products that are assembled abroad and sterilized. 
The proposed modification set forth herein would require an analysis 
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of all relevant factors in determining whether the operation is inciden- 
tal to assembly. The modification is consistent with recent judicial 
decisions. 


DATE: Comments must be received on or before March 18, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W., (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., NW, Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification Branch, (202-482-6980). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1) of Title VI (“Customs Modernization”) 
of the North American Free Trade Implementation Act (Pub. L. 103-82, 
107 Stat. 2057), this notice advises interested parties that Customs in- 
tends to modify past rulings pertaining to the eligibility for the partial 
duty exemption under subheading 9802.00.80, Harmonized Tariff 
Schedule of the United States (HTSUS), of medical products that are as- 


sembled abroad and sterilized. 

In Headquarters Ruling Letter (HRL) 555154 dated March 20, 1989, 
certain medical products were assembled in Mexico from components of 
U.S. origin and subjected to a gas sterilization process before exporta- 
tion to the U.S. The sterilization operation required exposure to a 
sterilant gas of a precise concentration at a certain temperature, humid- 
ity, and pressure level. Relying on previous rulings involving steriliza- 
tion of medical products (HRLs 554333 dated November 5, 1986, and 
553055 dated July 3, 1984), Customs held that the gas sterilization proc- 
ess was comparable to cleaning, and was an operation incidental to as- 
sembly under subheading 9802.00.80, HTSUS. 

The Customs Service will no longer consider the process of ster- 
ilization to be considered comparable to a mere cleaning process, as 
that term is used in subheading 9802.00.80, HTSUS, and 19 CFR 
10.16(b)(1)). For example, a gas sterilization process, of the type 
described in HRL 555154, may require a significant amount of time 
for completion relative to the time required for assembly of the whole 
article, and require a substantial investment in equipment. It is further 
noted that without the process of sterilization, the involved medical 
products could not be used for their intended purpose. As a result, 
Customs is of the opinion that the process of sterilization may be a 
significant, and not a minor, operation, and therefore, depending on 
the circumstances, may not be considered an operation incidental to 
assembly. 
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The proposed treatment of the process of sterilization is inconsistent 
with HRLs 554333, 553055 and 555154 (Attachments A, B and C to this 
document, respectively) which held that the process of sterilization is 
incidental to assembly, without an analysis of all relevant factors in each 
case. Therefore, Customs proposes to modify HRLs 554333, 553055 and 
555154, and rely on a case-by-case approach, applying the methodology 
of Mast and General Motors, to determine whether sterilization is a mi- 
nor operation incidental to assembly. Before taking this action, consid- 
eration will be given to any written comments timely received. The 
proposed ruling modifying HRLs 554333, 553055 and 555154 is set forth 
in Attachment D to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: January 27, 1994. 
SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, N.Y., November 5, 1986. 
CLA-2 CO:R:CV:V 
554333 EM 

Mr. PETER SALINAS 
IMPORT SPECIALIST 
U.S. TREASURY DEPARTMENT 
P.O. Box 3130 
Laredo, Texas 78044-3130 


DEAR Mk. SALINAS: 

This has reference to the letter dated September 9, 1986, addressed to you from Sandler 
& Travis, Miami, Florida, concerning the applicability of item 807.00, Tariff Schedules of 
the United States (TSUS), to cotton-tipped applicators assembled in Mexico from compo- 
nents of United States origin. 

In aletter to Sandler & Travis dated July 3, 1984, 553055, it was determined that allow- 
ances may be made under item 807.00, TSUS, for imported applicators assembled abroad 
and that sterilizing a certain portion of the applicators was an operation considered inci- 
dental to assembly. It is stated in the present letter that the duty exemption under item 
807.00, TSUS, could have been denied on the basis that an example appearing in the Tariff 
Classification Study regarded foreign sterilizing of finished components abroad an im- 
provement in condition, for which no allowance could be made under the tariff provision. 

Though we were fully aware of the existence of this reference against sterilizing assem- 
bled components abroad expressed in the Tariff Classification Study, we believe that the 
tests meeting judicial approval for ascertaining whether operations of a minor nature are 
incidental to assembly were set out in the Rudolph Miles and Mast Industries cases, 
C.A.D. 1202 (1978) and Appeal No. 81-18 (1981) respectively. 

Based on such recent court decisions on item 807.00, TSUS, as amended in 1966, liberal- 
izing the views of what operations are considered incidental to assembly, it is our opinion 
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that sterilizing assembled components for “ultimate use in surgical operations or prospec- 
tive care”, unlike vulcanizing rubber compounds or curing fabric-impregnated resins, is 
comparable to a cleaning process and as such is of a similar minor nature, cannot be pro- 
vided for in advance, and is closely related as incidental to the overall assembly process. 
Note the enclosed precedents on this subject. 


RUSSELL ARNOLD, 
Chief, 
Value and Special Classification Branch. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., July 3, 1984. 


CLA-2 CO:R:CV:V 
553055 EM 
PAuL E. LINET, Esq. 
SANDLER & TRAVIS, P.A. 
ATTORNEYS AT LAW 
444 Brickell Avenue 
Miami, Florida 33131 


DEAR Mk. LINET: 

In your letter of March 8, 1984, on behalf of Chesebrough-Pond’s Inc., you asked for in- 
formation about the tariff status of certain merchandise described as single tipped appli- 
cators, which are made in Mexico from component materials of United States origin. 

Cotton-tipped applicators, or swabs, are sold to hospitals and laboratories for taking 
samples, smears, and for other medical testing purposes. It was explained that four types 
of applicators will be imported, either in 3 or 6-inch lengths, packaged in bulk or in dis- 
pensers also of United States origin, and a certain quantity may be sterilized after being 
assembled. 

Exported components consist of wooden sticks in either 3 or 6-inch lengths and white 
bleached cotton in the form of a continuous length in small-diameter coils. The assembly is 
described in terms of a two-step machine process, namely, cutting predetermined 1-inch 
lengths of cotton from the exported coils and affixing the cut swabs to the ends of the 
sticks. Glue is placed on the ends of the sticks, which are rotated in a machine to pick up 
the cotton pieces as they are cut from the exported coils. The final steps consist of steriliz- 
ing certain of the 6-inch applicators and packaging either in a bulk form of 100 each toa 
bag or in dispensers of two each. 

With respect to a foreign assembly, item 807.00, Tariff Schedules of the United States 
(TSUS) provides for the assembly of an article from components that are exported in con- 
dition ready for assembly without further fabrication. 

On the basis of the information submitted, allowances may be made under item 807.00, 
TSUS, for the value of both the wooden sticks and the cotton. Cutting precise pieces of 
cotton from the exported small diameter or small dimension coils of continuous lengths, 
as well as sterilizing a certain portion of the applicators, are considered operations inci- 
dental to the assembly. 

Nonreusable containers or holders of United States origin may be returned free of duty 
under the provisions of General Headnote 6(b)(i), TSUS, as the usual type containers or 
holders ordinarily sold at retail with their contents. Since the single tipped applicators are 
in chief value of wood, they would be appropriately classifiable under item 206.87, TSUS, 
with duty at the rate of 8 percent ad valorem. 

Harvey B. Fox, 
Director, 
Classification and Value Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., March 20, 1989. 


CLA-2-C0:R:C 555154 RA 
Category: Classification 
Tariff No. 9802.00.80, HTSUS 
Mr. WILLIAM F. JOFFROY, PRESIDENT 
WILLIAM F. JoFFROY, INC. 
P.O. Box 698 
Nogales, Arizona 85628-0698 


Re: Gas sterilization as incidental to assembly of medical products 


DEAR MR. JOFFROY: 

This is in response to your letter of October 11, 1988, on behalf of Superior Healthcare 
Group, Inc. of Cumberland, Rhode Island, requesting a ruling that a gas sterilization proc- 
ess would be considered as incidental to assembly for purposes of subheading 9802.00.80, 
Harmonized Tariff Schedule of the United States (TSUS). 


Facts: 


Medical products, such as specimen collector sets and suction catheters, are assembled 
in Mexico from components of U.S. origin and subjected to a gas sterilization process be- 
fore exportation to this country. This process requires exposure to a sterilant gas of a pre- 
cise concentration at certain temperature, humidity, and pressure levels. 


Issue: 


Whether the sterilization process may be considered as an operation incidental to as- 
sembly under the provisions of subheading 9802.00.80, HTSUS. 


Law and Analysis: 


As you know, the HTSUS replaced the Tariff Schedules of the United States (TSUS), 
effective January 1, 1989. Item 807.00, TSUS, was carried over into the HTSUS without 
change as subheading 9802.00.80. Subheading 9802.00.80, TSUS, applies to articles as- 
sembled abroad in whole or in part of fabricated components, the product of the U:S., with 
no operations performed thereon except the attachment of the components to form the 
imported merchandise and operations incidental thereto. An article classified under this 
tariff provision is subject to duty upon the full appraised value of-the imported article, less 
the cost or value of such products of the U.S. 

You note that section 10.16(b), Customs Regulations (19 CFR 10.16(b)), provides that 
operations such as cleaning are considered incidental to the assembly process, and that in 
our ruling 554338 dated November 5, 1986, we indicated that sterilization was compara- 
ble to cleaning. That ruling and a previous ruling dated July 3, 1984 (553055), concerned 
the applicability of item 807.00, TSUS, to the foreign assembly and sterilization of cotton- 
tipped applicators or swabs used for medical testing purposes. We stated that sterilizing 
assembled components for “ultimate use in surgical operations or prospective care” is 
comparable to a cleaning process and, as such, can be considered incidental to the overall 
assembly process. 

We have also held in ruling 071442 dated July 19, 1993, that the sterilization of assem- 
bled hospital articles such as surgical gowns and packs is comparable to a cleaning process 
and, therefore, is considered incidental to the foreign assembiy process. 


Holding: 

Consistent with the above-referenced rulings, the gas sterilization of the assembled 
medical products before exportation to the U.S. is considered comparable to leaning and, 
in our opinion, is an operation incidental to assembly under the provisions of subheading 
9802.00.0, HTSUS. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMS SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:S 557018 BLS 
Category: 9802.00.80 
Mr. ALEX ROMERO, JR. 
A.F. ROMERO & Co., INC. 
477 Railroad Blvd. 
Calexico, California 92331-0989 


Re: Gas sterilization of medical products; incidental to assembly; Mast; General Motors; 
HRL 555154; HRL 554333; HRL 553055. 


DEAR MR. ROMERO: 

This is in further reference to your letters dated November 16, 1992 and March 5, 1993, 
and a subsequent submission dated May 8, 1993, on behalf of Tri-State Hospital Supply 
Corporation (“Tri-State”), requesting a ruling that sterilization of certain I.V. Extension 
sets (“I.V. sets”) to be performed in Mexico will be considered an operation incidental to 
assembly under subheading 9802.00.80, Harmonized Tariff Schedule of the United States 
(HTSUS). The sets, composed of plastic components of U.S. origin, are currently being im- 
ported under subheading 9802.00.80, HTSUS. However, the sterilization process is being 
performed in the U.S. after assembly and importation. Samples have been submitted. 


Facts: 

TheI.V. sets are used by hospitals to access the primary I.V. line for the main purpose of 
drug infusion via a syringe. Although variations exist in the configuration of the sets, due 
to individual hospitals utilizing different techniques, each set is used in a similar manner 
within the hospital. 

The operations are similar for the entire product line. Each I.V. set goes through the 
same method of assembly, testing and packaging (the only difference being variations 
in plastic fittings, tubing length and complexity). In general, the sets are assembled as 
follows: 


1. The plastic tubing is cut to length using an automatic tubing cutter. 

2. Components specified in the Bill-Of-Material are pulled from stock. 

3. Using an assembly line production method, individual plastic components are 
joined to the tubing by solvent bonding. Assemblers dip one end of the tubing (about 
1/4”) into the solvent dispenser and “wet” the area intended for connection. The tub- 
ing is then inserted into the plastic component(s). This is continued until the exten- 
sion set is completely assembled. Some extension sets require clamps, valves and 
other items to be placed or assembled within the extension set assembly process. All 
actual assembly is done manually. 

4. After the bonding/assembly is complete, the extension is allowed to cure for 
24-72 hours. 

5. After curing, the I.V. sets are 100% flow tested to check for clogs caused by the 
solvent. To do this, an end of each set is placed over an air source (manually) to ensure 
“continuity” throughout. Sets which are clogged are rejected. 

6. The next step is the leak test. Again, all sets are manually placed onto a test fix- 
ture which is computer controlled. The opposite end of the set is closed with a leak- 
proof connector to allow testing for leaks. The test fixture either signals the operator 
to “accept” or “reject” the set. The program to start the test is prompted manually. It 
is possible to test four I.V. sets at a time. All sets are 100% leak tested. 

7. After the leak test, caps are manually placed or screwed onto the ends of the indi- 
vidual sets. These serve as “dust caps” but are also vented to allow sterilant gas to 
penetrate the inside of the set. 

8. After capping, the I.V. set will be manually placed into a “pouch” and are then 
run into a small machine called a band sealer. The band sealer closes the opening in 
the pouch by temporarily applying heat and pressure. The pouch serves as the “sterile 
barrier” after the product has been sterilized. Thus, the product is sterile until the 
pouch is opened by the end-user. 

9. The individually pouched extension sets will be placed manually within a corru- 
gated box, and the boxes will be placed onto pallets. The pallets will then be moved 
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into a room for a 12-24 hours for pre-humidification, a process which promotes the 
growth of bacteria through high temperature and humidity. This process facilitates 
sterilization. Each pallet will then be placed into a chamber for gas sterilization. Be- 
tween 36,000 and 60,000 sets will be processed during the 8-10 hour period required 
for sterilization. The length of time required for sterilization and the number of sets 
sterilized during the process is dependent on the type of sets involved. However, if 
only one unit were to be sterilized, the period of time required for such operation 
would also be 8-10 hours. 

10. After sterilization, aeration and quality control inspection, the product will be 
imported into the United States. 


Issue: 
Whether sterilization of the I.V. sets in Mexico is considered a minor operation inciden- 
tal to assembly under subheading 9802.00.80, HTSUS. 


Law and Analysis: 
Subheading 9802.00.80, HTSUS, provides a partial duty exemption for: 


[a]rticles assembled abroad in whole or in part of fabricated components, the product 
of the United States, which (a) were exported in condition ready for assembly without 
further fabrication, (b) have not lost their physical identity in such articles by change 
in form, shape or otherwise, and (c) have not been advanced in value or improved in 
condition abroad except by being assembled and except by operations incidental to 
the assembly process such as cleaning, lubricating and painting. 


All three requirements of subheading 9802.00.80, HTSUS, must be satisfied before a com- 
ponent may receive a duty allowance. An article entered under subheading 9802.00.80, 
HTSUS, is subject to duty upon the full value of the imported assembled article less the 
cost or value of the U.S. components, upon compliance with the documentary require- 
ments of section 10.24, Customs Regulations (19 CFR 10.24). 

Operations incidental to the assembly process are not considered further fabrication 
operations, as they are of a minor nature and cannot always be provided for in advance of 
the assembly operations. However, any significant process, operation or treatment whose 
primary purpose is the fabrication, completion, physical or chemical improvement of a 
component precludes the application of the exemption under subheading 9802.00.80, 
HTSUS, to that component. (See, 19 CFR 10.16(c).) 

In United States v. Mast Industries. Inc., 1 CIT 230, 517 F.Supp. 694 (1981), aff'd, 
69 CCPA 55, 668 F.d 501 (1981), the court stated that Congress intended a balancing of all 
relevant factors to ascertain whether an operation of a “minor nature” is incidental to the 
assembly process. The court indicated that dependent on the particular case, relevant fac- 
tors may include: 


1. the relative cost and time of the particular operation; 

2. whether the operation is necessary to the assembly process; 

3. whether the operation is so related to the assembly that it is logically performed 
during assembly; and 

4. if performed concurrently with assembly, whether economic or practical consid- 
erations dictate that the operations be so performed. 

In General Motors Corp. v. U.S., 15 CIT 372, 770 F. Supp. 641 (1991), rev’d, 976 F.2d 716 
(Fed. Cir. 1992), the Court of International Trade held that topcoat painting operations 
performed on U.S.-origin sheet metal components shipped to Mexico for assembly into 
automobiles were “incidental to assembly” within the meaning of TSUSA item 807.00 
(now HTSUS subheading 9802.00.80). On appeal, the Court of Appeals for the Federal 
Circuit reversed the lower court and held that, considering the cost of all of the painting 
operations performed abroad (including undercoating, sanding, baking, topcoating, and 
waxing), these operations were not minor, and, therefore, not “incidental to assembly.” As 
a result, no duty allowance under item 807.00 was permitted for the cost or value of the 
U.S. components which were subjected to the painting operations. 

The appellate court reasoned that, although item 807.00 specifically refers to “paint- 
ing,” it is simply an example of an operation which is potentially incidental to the assembly 
process — not a definitive statement that all painting operations, no matter how extensive, 
are allowed under item 807.00(c).” The court recognized from the sutatute’s legislative 
history that only operations (including painting) “of a minor nature incidental to the as- 
sembly process” are permitted. Jd. at 719. 
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In the instant case, the time required for the sterilization operation is 8-10 hours, 
whether 36,000 units or one (1) unit is sterilized. A pre-humidification process, of 12-24 
hours, is also required to prepare the merchandise for sterilization. (It is noted that on a 
per man-hour basis, the average productivity rate is 26.7 units, which includes assembly, 
testing, and packaging, but not pre-sterilization or sterilization.) The substantial time re- 
quired to ensure that the I.V. sets are properly sterilized supports a finding that the proc- 
ess is a significant, and not a minor, operation. In this regard, special equipment is 
required for the sterilization operation, which requires exposure of the material to a 
sterilant gas of a precise concentration for a specific period of time at a special tempera- 
ture and humidity level and at a particular pressure. The significance of the process is un- 
derscored by the fact that the I.V. sets could not be used for their intended purpose 
without being sterilized. While on a per unit basis the cost of the process as a percentage of 
the cost of the U.S. components is not significant as compared to the cost of the U.S. com- 
ponents (3%-3 1/2%), it is noted that the capital investment in the sterilization equipment 
and facilities ($52,000) will approximate one-third the cost of the investment required for 
assembly ($152,700). 

With regard to the other relevant factors, it is apparent that sterilization is not a pre- 
requisite to assembly of the I.V. sets, since it is performed after assembly, and it is not di- 
rectly related to the assembly process. 

Accordingly, after balancing all of the relevant factors, we find that the sterilization op- 
eration in this case is not a minor operation incidental to the assembly process. 


Prior Decisions-Sterilization: 


In prior Headquarters decisions, we have found that sterilization was an operation inci- 
dental to assembly. Thus, Headquarters Ruling Letter (HRL) 553055, dated July 3, 1984, 
involved the sterilization by heat of cotton-tipped applicators; HRL 554333, dated No- 
vember 5, 1986, involved drugs that were dissolved, filtered, and placed in a sterile envi- 
ronment; and in HRL 555154, dated March 20, 1989, certain medical products were gas 
sterilized. In HRL 554333, we stated that sterilizing assembled components for “ultimate 
use in surgical operations or prospective care is comparable to a cleaning process and, as 
such, can be considered incidental to the overall assembly process”. In HRL 555154, we 
followed HRL 554333 in holding that the gas sterilization operation therein involved was 
similarly comparable to a cleaning process and therefore incidental to assembly. 

Based on the decisions in Mast and General Motors, supra, Customs will no longer con- 
sider sterilization to be comparable to a cleaning process and incidental to assembly, with- 
out an analysis of the relevant factors in each case as set forth by the court in Mast. 
Customs will determine whether a particular process of sterilization is incidental to as- 
sembly in the same manner as any other operation which is not actually part of the assem- 
bly process. A case-by-case methodology will be used, based on thecriteria set forth in 
Mast. 


Holding: 

Sterilization of the assembled I.V. sets in Mexico is considered a significant operation, 
and not a minor operation incidental to assembly, under the provisions of subheading 
9802.00.80, HTSUS. Therefore, the I.V. sets are not eligible for a partial duty exemption 
upon importation into the U.S. HRLs 555154, 554333, and 553055 are modified to the ex- 
tent they may have held that any process of sterilization is a minor operation incidental to 
assembly. Any operation which is not an actual part of the assembly process, including 
sterilization, will be analyzed on a case-by-case basis to determine whether such operation 
is incidental to assembly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF WARP-KNIT 
RIBBON WITH INSERTED METALIZED STRIPS 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of a 
warp-knit ribbon. Comments are invited on the correctness of the pro- 
posed ruling. 


DATE: Comments must be received on or before March 18, 1994. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Textile Classifi- 
cation Branch, 1301 Constitution Avenue, NW., (Franklin Court), 
Washington, D.C. 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th St., NW, Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Nancy Plumer, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of Title VI of the North American Free 
Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs intends to re- 
voke a ruling pertaining to the tariff classification of a warp-knit ribbon. 
In New York Ruling Letter 874310, issued on May 18, 1992, by the 
Area Director of Customs, New York Seaport, a warp-knit ribbon with 
inserted metalized strips was classified in subheading 6002.20.9000, 
Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
vides for “[o]ther knitted or crocheted fabrics: [o]ther, of a width not ex- 
ceeding 30 cm: [o]ther: [o]ther.” The rate of duty is 7.5% ad valorem and 
the textile category code is 899. The ruling letter is set forth in Attach- 
ment A to this document. Customs Headquarters is of the opinion that 
this ribbon is classifiable according to General Rule of Interpretation 
3(b) and its essential character is represented by the plaiting material. 
Customs intends to revoke this decision to reflect proper classifica- 
tion of the ribbon in subheading 4601.99.0000, HTSUS, which provides 
for “[p]laits and similar products of plaiting materials, whether or not 
assembled into strips; plaiting materials, plaits and similar products of 
plaiting materials, bound together in parallel strands or woven, in sheet 
form, whether or not being finished articles (for example, mats, mat- 
ting, screens): [o]ther: [o]ther.” The rate of duty is 3.36% ad valorem. 
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Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking New York 
Ruling Letter 874310 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of notice. 


Dated: January 26, 1994. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., May 18, 1992. 


CLA-2-60:S:N:N3H:351 874310 
Category: Classification 
Tariff No. 6002.20.9000 
MR. JAMES SPANGLER 
IMPORT MANAGER 
H.T. ARDINGER & SON Co. 
P.O. Box 569360 
Dallas, Texas 75356-9360 


Re: The tariff classification of warp-knit ribbon with inserted metalized strips, from 
Taiwan. 


DEAR Mr. SPANGLER: 

In your letter dated May 7, 1992, you requested a classification ruling. 

You have enclosed a sample of item R-129, a decorative ribbon-type material measuring 
5.3 centimeters in width. In your letter you state that the fiber content of the ribbon is 80% 
polyester and 20% polypropylene; it will be sold in 10-foot rolls. The material is of warp- 
knit construction, in which the knitting machine has formed six parallel “tracks” of 
tightly-knitted stitches running the length of the material. Between these six “tracks” are 
five parallel areas of open-work knitting, resembling the ties between railroad tracks. 

Inserted into these five open-work areas (apparently during the knitting process) are 
five metalized extruded strips; we assume based on the fiber content you provided that 
these strips are of polyester, coated with a fine metal film. Two of these extruded strips are 
5 millimeters wide, and three of them are 11 millimeters wide; they run the length of the 
material and completely fill the open-work spaces between the six “tracks.” 

All of the stitching on the face of the material was done with metalized yarns, while the 
stitching on the back of the material was done with plain monofilament. The metalized 
and monofilament yarns wrap around metal wires along each of the two fast edges of the 
material. 

The applicable subheading for item R-129 will be 6002.20.9000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other knitted or crocheted fab- 
— other, of a width not exceeding 30 cm; other; other. The duty rate will be 7.5% ad 
valorem. 

Item R-129 falls within textile category designation 899. Based upon international tex- 
tile trade agreements products of Taiwan are subject to the requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
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categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:T 954628 NLP 
Category: Classification 
Tariff No. 4601.99.0000 
Mr. JAMES SPANGLER 
IMPORT MANAGER 
H.T. ARDINGER & SON Co. 
P.O. Box 569360 
Dallas, Texas 75356-9360 


Re: Reconsideration of NYRL 874310; warp-knit ribbon with inserted metalized strips; 
headings 4601 and 6002; Legal Notes 1 and 3 to Chapter 46; Explanatory Notes to 
Chapters 46 and 60. 


DEAR MR. SPANGLER: 

On May 18, 1992, Customs issued to you New York Ruling Letter (NYRL) 874310, 
which classified a warp-knit ribbon with inserted metalized strips under subheading 
6002.20.9000, Harmonized Tariff Schedule of the Unites States (HTSUS). Upon review, 
we are of the opinion that the classification of this product was incorrect and this ruling 
modifies that classification. 


Facts: 


The article at issue, sample R-129, is a decorative ribbon-type material measuring 
5.3 centimeters in width. The fiber content of the ribbon is 80% polyester and 20% 
polypropylene, which will be sold in 10 foot rolls. The material is of warp-knit construc- 
tion, in which the knitting machine has formed six parallel tracks of tightly knitted 
stitches running the length of the material. Between these six tracks are five parallel areas 
of open-work knitting, resembling ties between railroad tracks. 

Inserted into these five open-work areas, apparently during the knitting process, are 
five metalized extruded strips. We assume that these strips are of polyester, coated with a 
fine metal film. Two of these extruded strips are 5 millimeters wide and three of them are 
11 millimeters wide; they run the length of the material and completely fill the open-work 
spaces between the six tracks. 

All of the stitching on the face of the material was done with metalized yarn, while the 
stitching on the back of the material was done with plain monofilament. The metalized 
and monofilament yarns wrap around metal wires along each of the two fast edges of the 
material. 

NYRL 874310 classified this ribbon in subheading 6002.20.9000, HTSUS, which pro- 
vides for “[o]ther knitted or crocheted fabrics: [o]ther, of a width not exceeding 30 cm: 
[o]ther: [o]ther.” The rate of duty is 7.5% ad valorem and the textile category code is 899. 
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We submitted the ribbon to the New York Customs Laboratory for analysis. The lab 
found that the ribbon has the following composition, by weight, exclusive of metal wire: 


Textile: 75.2% (metallic yarn, monofilament and strips under 5 mm in width) 
Strips over 5 mm in width: 24.8% 


Issue: 


What is the tariff classification of a warp-knit ribbon with inserted metalized strips un- 
der the HTSUS? 


Law and Analysis: 


The classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRIs), taken in order. GRI 1 provides that classification shall be determined 
according to the terms of the headings and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes otherwise require, the remaining GRI’s may be applied, taken in order. 

There are two competing HTSUS headings under which this ribbon is potentially classi- 
fiable. The first heading we will consider is heading 4601, HTSUS, which provides for 
[p]laits and similar products of plaiting materials, whether or not assembled into strips; 
plaiting materials, plaits and similar products of plaiting materials, bound together in 
parallel strands or woven, in sheet form, whether or not being finished articles (for exam- 
ple, mats, matting, screens)”. Legal Note 1 to Chapter 46, HTSUS, states the following 


In this chapter the expression “plaiting materials” means materials in a state or form 
suitable for plaiting, interlacing or similar processes; it includes * * * monofilament 
and strip and the like of plastics * * *, but not * * * monofilament and strip and the 
like of chapter 54. 


In addition, Legal Note 3 to Chapter 46, HTSUS, states the following: “For the purposes 
of heading 4601, the expression ‘plaiting material, plaits and similar products of plaiting 
material, bound together in parallel strands’ means plaiting materials, plaits and similar 
products of plaiting materials, placed side by side and bound together, in the form of 


sheets, whether or not the binding materials are of spun textile materials.” 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(ENs), although not legally binding, are the official interpretation of the nomenclature at 
the international level. The General EN to Chapter 46 states the following on page 651: 


In addition to articles of loofah, this Chapter covers semi-manufactured products 
(heading 46.01) and certain articles (46.01 and 46.02) made by interlacing, weaving or 
by similar methods of assembling unspun materials, particularly: 


* * * * * * * 


(3) Monofilament and strip and the like of plastics of Chapter 39 (but not monofila- 
ment of which no cross-sectional dimension exceeds 1 mm nor strip or the like of an 
apparent width not exceeding 5 mm, of man-made textile materials, of Chapter 54). 


Moreover, the ENs to heading 4601 state, in pertinent part, on page 653, that goods made 
by binding parallel strands of plaiting materials may be bound by plaiting material, textile 
yarn or some other material. 

Legal Note 1 to Chapter 46, HTSUS, when read in conjunction with the General EN to 
Chapter 46 cited above makes it clear that Chapter 46 encompasses strips of plastics with 
apparent widths above 5 mm, suitable for plaiting and interlacing. The ribbon at issue 
here is described by the above notes. It is made of plaiting material consisting of the metal- 
ized plastic strips over 5 millimeters in width and they are bound together in parallel 
strands, in the form of sheets, using a monofilament. 

The second possible heading to consider is heading 6002, HTSUS, which provides for 
“(other knitted or crocheted fabrics”. While the subject ribbon has clearly been manufac- 
tured on a knitting machine, the question is whether this fabric meets the definition of 
“other knitted or crocheted fabrics” as intended under heading 6002, HTSUS. 

The ENs to Chapter 60, page 826, state that “[t]he headings of this Chapter cover knit- 
ted or crocheted fabrics, regardless of which of the textiles of Section XI are used to make 
the goods * * *” The fabric in question is a warp-knit fabric and subheading 6002.43.0000, 
HTSUS, provides for warp knit fabrics of man-made fibers. In addition, the filament yarn, 
which is one of the components of this fabric, is provided for under either heading 5402 or 
5404 and is therefore a textile component. The strips not exceeding 5 mm in width would 
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be classified under heading 5404, HTSUS, if imported separately, and would also be con- 
sidered a textile component. The only components that could be in question are the 11 mil- 
limeter strips. See, Legal Note 1(g) to Section XI. 

Moreover, General Explanatory Note (A)(II) to Chapter 60, page 825, states that 
“[wlarp knits consist of a number of threads running in the direction of the warp (i.e., 
along the length of the fabric) each thread forming loops interlocking alternatively with 
loops in rows to left and right.” This also describes the ribbon at hand. Thus, because the 
fabric is made on a knitting machine and some of the component materials (the monofila- 
ment and the 5 millimeter strips) are textiles, the fabric could be classified under heading 
6002 as other knitted fabric. 

The ribbon in question is a good consisting partly of plaiting material and partly of knit- 
ted textile material. Therefore, it is prima facie classifiable under heading 4601, HTSUS, 
and heading 6002, HTSUS, respectively. GRI 2(b) states that: 


(b) * * * Any reference to goods of a given material or substance shall be taken to 
include a reference to goods consisting wholly or partly of such material or substance. 
The classification of goods consisting of more than one material or substance shall be 
according to the principles of rule 3. 


As the ribbon consists of more than one material, the principles set forth in GRI 3 are to be 
utilized to render a final classification determination. 
GRI 3(a) states the following: 


When, by application of rule 2(b) or for any other reason, goods are, prima facie 
classifiable under two or more heading , classification shall be effected as follows: 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods * * * , those headings are to be regarded as equally specific in relation to the 
goods, even if one of them gives a more complete or precise description of the goods. 


In heading 6002, HTSUS, the term “knitted fabrics”, since it names a particular type of 
construction and a particular type of article would appear to provide a specific description. 
Similarly, under heading 4601, HTSUS, the term “plaiting materials * * * bound together 
in parallel strands” describes both a type of construction and a type of article and is a spe- 
cific description of this product. Therefore, as both headings specifically describe the type 
of construction (knitted or bound together) and the type of article (fabric or material) they 
are equally specific in describing this ribbon. Therefore, we cannot resort to GRI 3(a) in 
classifying this ribbon. We look to GRI 3(b), which provides the following: 


(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 


Regarding “essential character”, EN VIII to GRI 3(b), page 4, states that: 


(VIII) The factor which determines essential character will vary as between differ- 
ent kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role of a constituent material 
in relation to the use of the goods. 


In making the essential character determination, we can ignore the textile filaments and 
metalized yarns as they can be considered either Part of the plaiting (since they serve to 
bind the plaiting substance as per the EN to Chapter 46) or part of the knitted fabric. The 
three wide strips constitute 33 millimeters in total width, while the two 5 millimeter strips 
constitute 10 millimeters in total width. Since the ribbon is primarily decorative in use, its 
appearance is the primary factor in determining its essential character. The dominant vis- 
ual impression is provided by the wide strips, since they constitute significantly more of 
the surface area of the ribbon than do the narrower strips. Therefore, the plaiting material 
provides the essential character and this ribbon is classifiable under subheading 
4601.99.0000, HTSUS. 


Holding: 
The ribbon is classifiable under subheading 4601.99.0000, HTSUS, which provides for 
“[p]laits and similar products of plaiting materials, whether or not assembled into strips; 
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plaiting materials, plaits and similar products of plaiting materials, bound together in 
parallel strands or woven, in sheet form, whether or not being finished articles (for exam- 
ple, mats, matting, screens): [o]ther: [o]ther. The rate of duty is 3.36% ad valorem. 

In order to ensure uniformity in Customs classification of this merchandise and elimi- 
nate uncertainty, pursuant to section 177.9(d)(1), Customs Regulations (19 CFR 
177.9(d)(1)), NYRL 874310 is modified to reflect the above classification effective with the 
date of this letter. For purposes of future transactions in merchandise of this type, NYRL 
874310 will not be valid precedent. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF WOMEN’S 
LONG KNIT VESTS 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Customs Moderniza- 
tion Act (Pub.L. 103-182), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of a women’s long wool knit vest, style 12797. 


Comments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before March 18, 1994. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Textile Classifi- 
cation Branch, 1301 Constitution Avenue, NW., (Franklin Court), 
Washington, D.C. 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th St., NW, Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Nancy Plumer, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In District Ruling Letter 884908, issued on April 23, 1993, by the Dis- 
trict Director of Customs, Norfolk, VA, a women’s knitted garment of 
100% wool, style 12797, was classified in subheading 6114.10.0040, Har- 
monized Tariff Schedule of the Unites States (HTSUS), which provides 
for “[o]ther garments, knitted or crocheted: [o]f wool or fine animal 
hair: [t]ops: [wljomen’s or girls’.” The rate of duty is 17% ad valorem and 
the textile category code is 438. The ruling letter is set forth in Attach- 
ment A to this document. Customs Headquarters is of the opinion that 
this particular garment is more akin to a vest and should be so classified. 
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In fact, Headquarters Ruling Letter 954713, dated January 6, 1993, 
dealt with the classification of this garment and determined, relying on 
our analysis in HRL 954939, dated January 5, 1994, that this garment is 
a women’s vest classifiable in heading 6110, HTSUS. These ruling let- 
ters are set forth in Attachments B and C to this document. 

Customs intends to revoke District Ruling Letter 884908 to reflect 
the proper classification of this garment in subheading 6110.10.2060, 
HTSUS, which provides for “[s]weaters, pullovers, sweatshirts, waist- 
coats (vests) and similar articles, knitted or crocheted: [o]f wool or fine 
animal hair: [o]ther: [vJests, other than sweater vests: [w]omen’s or 
girls’. The rate of duty is 17% ad valorem and the textile category code is 
459. Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking the District 
Ruling Letter is set forth in Attachment D to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: January 24, 1994. 
HuBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Norfolk, VA, April 29, 1993. 
CLA-2-61:S:N:N5X:111 884908 
Category: Classification 
Tariff No. 6110.10.2060, 6102.10.0000, and 6114.10.0040 
ALAN SIEGAL 
GENGHIS KHAN FREIGHT SERVICE 
161-15 Rockaway Boulevard 
Jamaica, New York 11434 


Re: The tariff classification of various women’s garments from Hong Kong. 


DEAR MR. SIEGAL: 

In your letter dated March 31, 1993 you requested a classification ruling on behalf of 
Andrea Jovine, a division of Coopersmith Industries Incorporated. The samples will be re- 
turned as requested. 

Style 12725 is a woman’s knitted long vest of 100% wool. The garment is sleeveless and 
features a v-neck, full frontal opening with a single button closure, patched pockets below 
the waist, side slits which begin mid thigh and extend the length of the garment which 
passes the knee. 

Style 12842 is also a woman’s knitted long vest of 100% wool. The garment is sleeveless 
and features pockets below the waist, ribbing around the armholes and front of the gar- 
ment and a full frontal opening with no closures. 

Style 12802 is a woman’s knitted wool cape completely encircled with fringe. 

Style 12797 is a woman’s knitted garment of 100% wool. The garment features a round 
neck and extends past the knee. It is sleeveless and the side slits begin within three inches 
of the armhole and extend the length of the garment. 
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The applicable subheading for styles 12725 and 12842 will be 6110.10.2060, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for sweaters * * * and 
similar articles, knitted or crocheted, of wool or fine animal hair, other, vests, other than 
sweater vests, women’s or girls’. The duty rate will be 17%. 

The applicable subheading for style 12802 will be 6102.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for women’s or girls’ overcoats * * * 
and similar articles, knitted or crocheted, other than those of heading 6104, of wool or fine 
animal hair. The duty rate will be 68.3 cents per kilogram plus 20%. 

The applicable subheading for style 12797 will be 6114.10.0040, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other garments, knitted or cro- 
cheted, of wool or fine animal hair, tops, women’s or girls’. The duty rate will be 17%. 

Styles 12725 and 12842 fall within textile category designation 459. Style 12802 falls 
within textile category 435 and style 12797 within textile category 438. As products of 
Hong Kong this merchandise is not subject to quota restraints but is subject to visa re- 
strictions based upon international textile trade agreements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which “is 
available for inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

DENNIS H. MURPHY 
District Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, D.C., January 6, 1994. 


CLA-2 CO:R:C:T 954713 NLP 
Category: Classification 
Tariff No. 6110.10.2060 
Mr. Tommy Lal 
HonG KonG ECONOMIC AND TRADE OFFICE 
BRITISH EMBASSY 
1150 18th Street, N.W., Suite 475 
Washington, D.C. 20036 


Re: Ladies’ 100% wool knitted long vest; heading 6110; HRL 954939. 


DEAR Mr. Lal: 

This in response to your letter of July 26, 1993, in which you requested a tariff classifica- 
tion for women’s knit wearing apparel under the Harmonized Tariff Schedule of the 
United States (HTSUS). A sample of the garment was submitted for our review. 


Facts: 


The submitted garment sample, style number 12797, is a woman’s 100% wool knit 
sleeveless pullover vest. The garment has a deep U-shaped neckline in the front that runs 
straight across the top of the neck in the back. It has large armholes and tanktop shoulder 
straps that measure 2-3/4 inches wide. The vest extends from the wearer’s neck and shoul- 
ders to approximately her knees. On each side of the vest there is a long slit that extends 
from the top of the hips to the bottom of the garment. 
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Issue: 
What is the tariff classification of style 12797 under the HTSUS? 


Law and Analysis: 

On August 31, 1993, you requested the classification of a women’s 100% wool knit 
sleeveless pullover vest and you submitted a sample garment along with this request. The 
submitted garment, however, was not just a vest, put a vest tack stitched to a 100% wool 
knit turtleneck dress. The garment was labelled as style number 22588. In Headquarters 
Ruling Letter (HRL) 954939, dated January 5, 1994, we responded to your request and 
provided you with a HTSUS classification for the vest, if imported alone, and for the dress 
and vest combination. 

It is our position, based on our examination of the subject garment, style 12797, that it 
has the same basic features as the pullover vest classified in HRL 954939. Therefore, 
based on our analysis as discussed in HRL 954939, this garment is considered to be a vest 
for tariff classification purposes and it is classifiable in subheading 6110.1 .2060, HTSUS. 


Holding: 

Style 12797, a pullover vest, is classifiable in subheading 6110.10.2060, HTSUS, which 
provides for “[s]weaters, pullovers, sweatshirts, waistcoats (vests) and similar articles, 
knitted or crocheted: [o]f wool or fine animal hair: [o]ther: [vJests, other than sweater 
vests: [w]omen’s or girls’. The rate of duty is 17% ad valorem and the textile category code 
is 459. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., January 6, 1994. 
CLA-2 CO:R:C:T 954939 NLP 
Category: Classification 
Tariff No. 6104.41.0010 and 6110.10.2060 
Mr. Tommy LAI 
HoncG KoncG ECONOMIC AND TRADE OFFICE 
BRITISH EMBASSY 
1150 18th Street, N.W., Suite 475 
Washington, D.C. 20036 


Re: Ladies’ 100% wool knitted long vest and dress; headings 6104 and 6110; GRI 3(b); 
composite good; sets; Explanatory Notes to GRI 3(b); HRL 085288. 


DEaR Mr. Lal: 

This in response to your letter of August 31, 1993, in which you requested a tariff classi- 
fication for women’s knit wearing apparel under the Harmonized Tariff Schedule of the 
United States (HTSUS). A sample of the garment was submitted for our review. 


Facts: 

The submitted garment sample, style number 22588, size M, consists of a woman’s 
100% wool fiber knit pullover dress and a woman’s 100% wool fiber knit pullover vest that 
are tack stitched together with one stitch at the shoulders. The dress has a turtleneck with 
a zippered back opening, long sleeves and inside shoulder pads. It extends from the neck 
and shoulders to below the wearer’s knees. The pullover vest is sleeveless with large arm- 
holes and it has a deep U-shaped neck in front and back with 2-3/4 inch tank-style shoulder 
straps. It extends from the wearer’s neck and shoulders to approximately her knee. On 
each side of the vest there is a long slit that extends from the top of the hips to the bottom of 
the garment. There is only one hangtag and one style number for the two garments. 
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Issue: 
What is the tariff classification of garment style number 22588 under the HTSUS? 


Law and Analysis: 


The classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s), taken in order GRI 1 provides that classification shall be determined 
according to the terms of the headings and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI’s may be applied, taken in 
order. 

The sample before us is a dress with a vest tack stitched to it at the shoulders. In your 
letters to Customs and Commerce, you address only the classification of the pullover vest 
and you do not mention the existence of the dress. The Field National Import Specialist at 
JFK Airport spoke to the importer of the garment and the broker to clarify the circum- 
stances of the importation. Regarding the dress, the importer informed us that there were 
two line items on the entry documents, one for the dress and a second one for the vest. The 
importer claims that the to garments are tack stitched together solely for shipping pur- 
poses and that they pay separate duties and obtain separate quotas for each garment. 

Based on your letters and the submitted sample, we will provide you with a classifica- 
tion of the vest, if imported alone, and the dress-vest combination. Regarding the classifi- 
cation of the vest portion, you state the following: “[gliven the oversized armhole, we 
believe that the garment cannot be worn modestly next to the body or over underwear 
without other garments over them or underneath.” Therefore, it is your position that the 
vest portion is classifiable as a long vest in subheading 611.10.2060, HTSUS, which pro- 
vides for “[s]weaters, pullovers, sweatshirts, waistcoats (vests) and similar articles, knit- 
ted or crocheted: [o]f wool or fine animal hair: [o]ther: [vlests, other than sweater vests: 
{[wlomen’s or girls’. The textile category code is 459. 

Heading 6110, HTSUS, provides for “[s]weaters, pullovers, sweatshirts, waistcoats 
(vests) and similar articles, knitted or crocheted.” Although there is no specific definition 
of vests in either the Harmonized Commodity Description and Coding System Explana- 
tory Notes (ENs) or the Textile Category Guidelines (CIE 13/88), Customs has consis- 
tently classified as vests only those garments which are designed to be worn over another 
outer garment. See, Headquarters Ruling Letter 085288, dated September 27, 1989. An 
examination of the style, fabric, construction and sizing of the vest will aid us in determin- 
ing whether this garment is a vest for HTS classification purposes. 

The fabric used in the construction of the subject garment is suitable for use as fabric for 
avest. The styling of the garment suggests that it is intended as a pullover vest. For exam- 
ple, the neckline, the oversized arms and the comfortable cut of the garment facilitate 
wearing it over another outer garment. Moreover, although most vests have a full-front 
opening and extend to the waist or slightly below, some pullover vests and some vests that 
extend farther below the waist than usual are also extant in today’s fashion marketplace. 
In The essential Terms of Fashion, Charlotte Mankey Calasibetta defines a “vest” as fol- 
lows on page 225: 


(1) An item of wearing apparel extending to the waist or longer, similar to a sleeveless 
jacket, usually worn over a blouse or shirt and sometimes under a suit jacket. 


Therefore, it is our position that this garment is more akin to a vest and is not worn over 
underwear, but rather over other apparel as a vest. Thus, the vest portion is classifiable as 
a vest in subheading 6110.10.2060, HTSUS. 

As the dress and vest combination are, prima facie, classifiable in two different head- 
ings, GRI 3(b) is applicable. GRI 3 states, in pertinent part, the following: 


When by application of rule 2(b) or for any other reason, goods are, prima facie, 
classifiable under two or ore headings, classification shall be effected as follows: 

(b) Mixtures, composite goods consisting of different materials or made up of 
different components, and goods put up in sets for retail sale, which cannot be 
classified by reference to 3(a), shall be classified as if they consisted of the mate- 
rial or component which gives them their essential character, insofar as this cri- 
terion is applicable. 
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The ENs to GRI 3(b) provide interpretations of the terms “composite goods” and “sets”. 
Regarding composite goods, EN IX to GRI 3(b) provides the following: 


For the purposes of this Rule, composite goods made up of different components shall 
be taken to mean not only those in which the components are attached to each other 
to form a practically inseparable whole but those with separable components, pro- 
vided these components are adapted one to the other and are mutually complemen- 
tary and that together they form a whole which would not normally be offered for sale 
in separate parts. 


The dress and vest do not meet the requirements of composite goods. The tack stitching 
of the vest to the dress does not make these garments a practically inseparable whole. 
Viewed as separable components, the dress and vest are also not considered composite 
goods. They are not adapted to one another and are not necessarily mutually complemen- 
tary. Finally, the vest is of a type that normally would be offered for sale apart from the 
dress. 

The dress-vest combination also does not qualify as a set for HTS purposes. EN X to GRI 
3(b) states that goods put up in sets for retail sale are those which: 


(a) consist of at least two different articles which are prima facie, classifiable in dif- 
ferent headings * * *; 

(b) consist of products or articles put up together to meet a particular need or carry 
out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without repacking * * *. 


Style 22588 does consist of two articles that are prima facie classifiable in two headings: 
headings 6104 and 6110, respectively. These articles appear to be put up together to form 
one outfit. However, the importer stated that the garments are tack stitched together 
solely for shipping purposes. Therefore, it would appear that these two garments are not 
put up together to meet a particular need and would be repacked before sale. Thus, these 
garments do not qualify as a set and are separately classifiable for HTSUS purposes. 


Holding: 

The vest is classifiable in subheading 6110.10.2060, HTSUS. The rate of duty is 17% ad 
valorem and the textile category code is 459. 

The dress is classifiable in subheading 6104.41.0010, HTSUS, which provides for 
“[wlomen’s or girls’ suits, ensembles, suit-type jackets, blazers, dresses * * *,: [d]resses: 
[olf wool or fine animal hair: [w]omen’s. The rate of duty is 17% ad valorem and the textile 
category code is 436. 

The designated textile and apparel categories may be subdivided into parts. If so, the 
visa and quota requirements applicable to the subject merchandise may be affected. Since 
part categories are the result of international bilateral agreements which are subject to 
frequent renegotiations and changes, to obtain the most current information available we 
suggest the importer check, close to the time of shipment, the Status Report on current 
Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which 
is updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 955745 NLP 
Category: Classification 
Tariff No. 6110.10.2060 
Mr. ALAN SIEGAL 
GENGHIS KHAN FREIGHT SERVICE 
161-15 Rockaway Blvd. 
Jamaica, New York 11434 


Re: Partial modification of DD 884908; women’s long vest; heading 6110; HRLs 954713 
and 95493. 


DEAR Mk. SIEGAL: 

On April 29, 1993, Customs issued to you District Ruling Letter (DD) 884908, which 
classified various women’s garments from Hong Kong under the Harmonized Tariff 
Schedule of the United States (HTSUS). Upon review, we are of the opinion that the classi- 
fication of style 12797, a women’s long vest, was incorrect and this ruling modifies that 
classification. 


Facts: 

Style number 12797 is a woman’s 100% wool knit sleeveless pullover vest. The garment 
has a deep U-shaped neckline in the front that runs straight across the top of the neck in 
the back. It has large armholes and tank-top shoulder straps that measure 2-3/4 inches 
wide. The vest extends from the wearer’s neck and shoulders to approximately her knees. 
On each side of the vest there is a long slit that extends from the top of the hips to the bot- 
tom of the garment. 

DD 884908 classified this garment in subheading 6114.10.0040, HTSUS, which pro- 
vides for “[o]ther garments, knitted or crocheted: [o]f wool or fine animal hair: [t]ops: 


[w]omen’sor girls.” The rate of duty is 17% ad valorem and the textile category code is 438. 


Issue: 
What is the tariff classification of style 12797 under the HTSUS? 


Law and Analysis: 


In Headquarters Ruling Letter (HRL) 954713, dated January 6, 1994, we dealt with the 
classification of garment style 12797. In this ruling letter, we stated the following: 


It is our position, based on our examination of the subject garment, style 12797, that it 
has the same basic features as the pullover vest classified in HRL 954939. Therefore, 
based on our analysis as discussed in HRL 954939, this garment is considered to be a 
vest for tariff classification purposes and it is classifiable in subheading 6110.10.2060, 
HTSUS. 


Thus, as this garment is the same as the garment in HRL 954713 it is also classifiable in 
subheading 6110.10.2060, HTSUS, which provides for “[s]weaters, pullovers, sweat- 
shirts, waistcoats (vests) and similar articles, knitted or crocheted: [o]f wool or fine animal 
hair: [o]ther: [v]ests, other than sweater vests: [wlomen’s or girls’.” Copies of both HRL 
954713 and HRL 954939 are enclosed for your review. 


Holding: 

DD 884908 is partially modified. 

Style 12797 is classifiable in subheading 6110.10.2060, HTSUS. The rate of duty is 17% 
ad valorem and the textile category code is 459. 

The designated textile and apparel categories may be subdivided into parts. If so, the 
visa and quota requirements applicable to the subject merchandise may be affected. Since 
part categories are the result of international bilateral agreements which are subject to 
frequent renegotiations and changes, to obtain the most current information available we 
suggest the importer check, close to the time of shipment, the Status Report on current 
Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which 
is updated weekly and is available for inspection at your local Customs office. 
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Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

In order to ensure uniformity in Customs classification of this merchandise and elimi- 
nate uncertainty, pursuant to section 177.9(d)(1), Customs Regulations (19 CFR 
177.9(d)(1)), DD 884908 is partially modified to reflect the above classification effective 
with the date of this letter. For purposes of future transactions in merchandise of this 
type, DD 884908 will not be valid precedent. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF FLUX 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of a 
flux product which is used to facilitate the soldering, brazing or welding 


processes used to join metal surfaces. 
DATE: Comments must be received on or before March 18, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, At- 
tention: Commercial Rulings Division, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington, D.C. 20229. Comments submitted may 
be inspected at the Commercial Rulings Division, Office of Regulations 
and Rulings, located at Franklin Court, 1099 14th St., NW, Suite 40, 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-7020). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of Title VI of the North American Free 
Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs intends to re- 
voke a ruling pertaining to the tariff classification of a flux product 
which is used to facilitate the soldering, brazing or welding processes 
used to join metal surfaces. 

In New York Ruling Letter 888580, issued August 6, 1993, by the Area 
Director of Customs, New York Seaport, a flux product was classified in 
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subheading 3810.10.0000, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for “Pickling prepara- 
tions for metal surfaces; soldering, brazing or welding powders and 
pastes consisting of metal and other materials” (see ruling letter at “At- 
tachment A” to this document). 

Customs Headquarters is of the opinion that the New York ruling 
letter (888580) erroneously classified the product in subheading 
3810.10.0000, HTSUSA, believing it to be a product used as a “Solder- 
ing, brazing, or welding powder, consisting of metal and other materi- 
als,” e.g., Explanatory Note 38.10(1)(8). In fact, the product is a “flux” in 
powder form consisting of “eutectic” mixture of compounds and accord- 
ing to the product description, there is no metal filler in the product; it is 
a pure flux. 

Inasmuch as this flux product is neither a pickling preparation con- 
taining dilute acids or alkalis, nor a soldering, brazing or welding pow- 
der consisting of metal, we believe that the proper classification is under 
subheading 3810.90.2000, the provision for “ * * * fluxes and other aux- 
iliary preparations for soldering, brazing, or welding * * *: Other: Con- 
sisting wholly of inorganic substances.” 

Customs intends to revoke New York ruling letter (888580) to reflect 
proper classification of the product in subheading 3810.90.2000, 
HTSUSA. Before taking this action, consideration will be given to any 
written comments timely received. The proposed ruling revoking the 
New York ruling letter is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 

Dated: January 26, 1994. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMsS SERVICE, 
New York, N.Y., August 6, 1993. 


CLA-2-38:S:N:N7:235 888580 
Category: Classification 
Tariff No. 3810.10.0000 
Ms. CAROL SCHNEIDERS SATRIANO 
IMPORT DEPARTMENT SUPERVISOR 
SOLVAY PERFORMANCE CHEMICALS 
41 West Putnam Avenue 
Greenwich, CT 06830 


Re: The tariff classification of Nocolok Flux from Germany. 


DEar MS. SATRIANO: 

In your letter dated July 15, 1993, you requested a tariff classification ruling. 

According to your letter, the product indicated above, is composed of three different po- 
tassium aluminates in varing percentage. It has been designed to be used as a flux in the 
brazing of radiator parts. 

The applicable subheading for the product described above will be 3810.10.0000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for fluxes. The rate of 
duty will be 5 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry document filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:F 954959 ASM 
Category: Classification 
Tariff No. 3810.90.2000 
Mr. MICHAEL F. MITRI 
PHELAN & MITRI 
1177 Summer Street 
Stamford, CT 06905 


Re: Reconsideration and Revocation of New York Ruling Letter 888580 concerning the 
tariff classification of “Nocolok” Flux from Germany. 


DEAR Mk. MITRI: 

This letter is in response to your request for a reconsideration of New York Ruling Let- 
ter (NYRL) 888580, dated August 6, 1993, regarding the classification of “Nocolok” Flux 
from Germany. A sample was submitted with your letter. 


Facts: 


In NYRL 888580, the subject product, “Nocolok” Flux, was classified in subheading 
3810.10.0000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides, in part, for pickling preparations and pastes consisting of metal and other 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 7, FEBRUARY 16, 1994 


materials. We have reviewed that ruling and have found it to be in error. The correct clas- 
sification follows. 

According to your submission, the intended use of “Nocolok” Flux is as a coating for 
metal parts to remove the oxide layer from the surfaces thereby permitting the metal sur- 
faces to be joined. It is your contention that fluxes in and form which are designed to facili- 
tate soldering, brazing or welding processes, including “Nocolok” Flux, are classifiable 
under HTSUSA subheading 3810.90.2000. 

The technical literature submitted includes two studies under the SAE Technical Paper 
Series identifying the product as a “flux” in powder form consisting of a “eutectic” mix- 
ture of KAIF 4, and KsAIF's. The Condensed Chemical Dictionary indicates that a “flux” is 
used to prevent the formation of oxides, and a “eutectic” mixture is an alloy. According to 
the product description, there is no metal filler in the product; it is a pure flux. Further- 
more, because it is eutectic, “Nocolok” melts at a temperature very close to the melting 
point of aluminum. Thus, “Nocolok” facilitates the joining of two metal surfaces by pre- 
venting the formation of oxides in the welding, brazing, or soldering process of aluminum. 


Issue: 


Whether the product, “Nocolok” Flux, should be classified under HTSUSA subheading 
3810.90.2000. 


Law and Analysis: 

Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI’s). The systematic detail of the harmonized system is such that virtu- 
ally all goods are classified by application of GRI 1, that is, according to the terms of the 
headings of the tariff schedule and any relative section or chapter notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI’s may then be applied. The Explana- 
tory Notes to the Harmonized Commodity Description and Coding System (EN’s), which 
represent the official interpretation of the tariff at the international level, facilitate classi- 
fication under the HTSUSA by offering guidance in understanding the scope of the head- 
ings and GRI’s. 

In order to determine the correct classification of “Nocolok”, it must first be noted that 
the product is based exclusively on fluoride salts and contains no metals. As such, 
“Nocolok” flux would not be classified under subheading 3810.10.0000 HTSUSA. The 
EN’s for this subheading specifically describe products used as a pickling preparation for 
metal surfaces which are usually comprised of dilute acids (hydrochloric, sulphuric, hy- 
drofluoric, nitric, phosphoric, etc.), and sometimes contain alkalis (e.g., sodium hydrox- 
ide); or a preparation used as a soldering, brazing or welding powder or paste consisting of 
metal. See, EN’s 38.10(1) and (3). 

Inasmuch as “Nocolok” flux is neither a pickling preparation containing dilute acids or 
alkalis, nor a soldering, brazing or welding powder consisting of metal, subheading 
3810.90 HTSUSA remains as the proper classification for this product. This subheading 
includes fluxes and other auxiliary preparations for soldering, brazing or welding and 
used to facilitate the joining of metals by protecting the metal surface and the solder itself 
from oxidation. See, e.g., EN 38.10(2). 


Holding: 

In view of the foregoing, the product known as “Nocolok” flux is classified in subheading 
3810.90.2000, the provision for * * * fluxes and other auxiliary preparations for soldering, 
brazing, or welding * * *: Other: Consisting wholly of inorganic substances,” duty free at 
the general column one rate. Accordingly, NYRL 888580, dated August 6, 1993, is hereby 
revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF ‘ONE SIZE FITS 
ALL’ WOMEN’S GARMENTS 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1) of the Customs Moderniza- 
tion Act (Pub. L. 103-182), this notice advises interested parties that 
Customs intends to revoke three rulings pertaining to the tariff classifi- 
cation of “one size fits all” women’s garments. Comments are invited on 
the correctness of the proposed ruling. 


DATE: Comments must be received on or before March 18, 1994. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Textile Classifi- 
cation Branch, 1301 Constitution Avenue, N.W., (Franklin Court), 
Washington, D.C., 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th St., NW., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In District Ruling Letter (DD) 866919, dated September 23, 1991 and 
DD 840465, dated May 15, 1989, one size fits all women’s garments were 
classified in heading 6211, Harmonized Tariff Schedule of the United 
states Annotated (HTSUSA), which provides for, among other things, 
women’s shirts excluded from heading 6206. Similarly, in NY 835096, 
dated January 10, 1989, virtually identical garments were classified in 
heading 6206, HTSUSA, which provides for, among other things, wom- 
en’s blouses and shirts. These ruling letters are set forth in Attachments 
A, B and C to this document. 

However, since the issuance of DD 866919, DD 840465 and NY 
835096, Customs has reevaluated those determinations. It is Customs 
opinion that the length of the garments renders them ill-suited for use 
as shirts or blouses. These garments adequately provide the wearer with 
sufficient coverage to render them suitable for wear outside the home as 
dresses, classifiable in heading 6204, HTSUSA. 

Customs intends to revoke DD 866919, DD 840465 and NY 835096 to 
reflect the proper classification of the garments. DD 866919 and DD 
840465 are classified in subheading 6204.42.3050, HTSUSA, which pro- 
vides for, in pertinent part, dresses: of cotton: other: women’s. NY 
835096 is classifiable in subheading 6204.42.3030, HTSUSA, which pro- 
vides for among other things, dresses: of cotton: with two or more colors 
in the warp and/or filling: women’s. 
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Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking DD 866919, 
DD 840465 and NY 835096 is set forth in Attachment D to this 
document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions 19 CFR 177.9), will not be entertained for action occurring on or 
after the date of publication of this notice. 


Dated: January 25, 1994. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Jamaica, NY, May 15, 1989. 


CLA-2-62:K:C:B5:60B 840465 
Category: Classification 
Tariff No. 6211.42.0050 
Ms. NALINE PATEL 
P.A.C. Imports, INC. 
18 West 30th Street 
New York, New York 10001 


Re: The tariff classification of a women’s 100% cotton woven garment from Pakistan. 


DEAR MS. PATEL: 

In your letter dated April 24, 1989, you requested a classification ruling. 

One sample was submitted with your request. 

The sample, style #4328/2055 is a 100% cotton woven garment. It features a V-neckline 
with a three button closure, buttoning right over left. It has capped sleeves, an inset 
pocket at the left chest area, a patch pocket below the waist at the bottom right side, and 
the bottom is rounded and hemmed. One size fits all. The fabric is yarn dyed striped 100% 
woven cotton. It extends from the shoulders to the calf Or the leg, approximately forty- 
four (44”) inches in length. 

The sample is being returned as requested. 

The applicable subheading for the style #4328/2055 will be 6211.42.0050, Harmonized 
Tariff Schedule of the United States, which provides for other garments, women’s or 
girls’, of cotton. The duty will be 8.6% ad valorem. 

This garment falls within textile category designation 341. As a product of Pakistan, 
this merchandise is currently subject to a visa requirement’ and quota restraints based 
upon international textile trade agreements. 

Due to the changeable nature of these agreements, you are advised to contact your local 
Customs office prior to importation of this merchandise to determine the Current status 
of any import restraints or requirements. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations. 

A copy of this ruling letter should be attached to the entry document filed at the time 
this merchandise is imported. If the documents have been filed without a copy this ruling 
should be brought to the attention of the Customs officer handling the transaction . 

JOHN J. MARTUGE, 
Area Director. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMs SERVICE, 
New York, N.Y., January 10, 1989. 
CLA-2-62:S:N:N3-1:360 835096 

Category: Classification 

Tariff No. 6206.30.3010 
Ms. JEANNETTE RODRIGUEZ 
P.A.C. Imports, INC. 
18 West 30th Street 
New York, N.Y. 10001 


Re: The tariff classification of a ladies’ woven garment from India. 


DEAR Ms. RODRIGUEZ: 

In your letter dated December 21, 1988, you requested a tariff classification ruling. 

The submitted sample, style 3723, is a ladies’ one-size-fits-all oversized blouse, which is 
cut and sewn from 100% cotton woven fabric. The garment features short sleeves with 
self-hemmed edges; a full frontal opening secured by nine button closures; a pointed col- 
lar; two flapped pockets located on the chest; and a curved bottom. 

The applicable subheading for the garment will be 6206.30.3010, Harmonized Tariff 
Schedule of the United States (HTS), which provides for women’s or girls’ cotton blouses. 
The rate of duty will be 16.4 percent ad valorem. 

The garment falls within textile category designation 341. As a product of India, this 
merchandise is presently subject to a visa requirement and quota restraints based upon 
international textile trade agreements. 

Due to the changeable nature of these agreements you are advised to contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F.R. 177). 


A copy of this ruling letter should be attached to entry documents filed at the time this 
merchandise is imported. If the documents have documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer handling the 
transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Norfolk, VA, September 23, 1991. 
CLA-2-62:S:N:N31:360 866919 
Category: Classification 
Tariff No. 6211.42.0050 
NALINI PATEL 
P.A.C. IMpoRTS INCORPORATED 
18 West 30th Street 
New York, New York 10001 


Re: The tariff classification of a woman’s shirt from Pakistan. 


DEAR Mrs. PATEL: 

In your letter dated September 5, 1991 you requested a classification ruling. The sample 
will be returned as requested. 

The garment, style 4978/2492, is a woman’s oversized shirt of 100% cotton woven fab- 
ric. The garment features short cuffed sleeves, a left breast monogrammed pocket, shirt- 
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tail hem and a right side-seamed pocket below the waist. The garment is almost knee 
length and one size fits all. 

The applicable subheading for the garment will be 6211.42.0050, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other garments, women’s or 
girls’, of cotton, blouses, shirts * * * and similar upper body garments, excluded from 
heading 6206. The duty rate will be 8.6%. 

This garment falls within textile category designation 341. As a product of Pakistan this 
merchandise is subject’ to quota restraints and visa restrictions based upon international 
textile trade agreements. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction . 

DENNIS H. Murpuy, 
District Director. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMS SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 954703 jb 
Category: Classification 
Tariff No. 6204.42.3030 and 6204.42.3050 
Mrs. NALINI PATEL 
P.A.C. Imports INc. 
18 West 30th Street 
New York, NY 10001 


Re: Revocation of DD 866919, DD 840465 and NY 835096; women’s garments at issue are 
dresses, not big shirts; Textile Category Guidelines, 13/88. 


DEAR Mrs. PATEL: 

This is in response to your letter, dated July 22, 1993, requesting that this office recon- 
sider District Ruling Letter (DD) 866919, dated September 23, 1991, DD 840465, dated 
May 15, 1989 and New York Ruling Letter (NY) 835096, dated January 10, 1989. Upon 
review, we have determined that the holding in those rulings is incorrect. Accordingly 
those rulings are revoked. Samples were received by this office for examination. 


Facts: 

The submitted samples consist of style number 3723 (addresses in NY 835096), style 
number 4978/2492 (addressed in DD 866919) and style number 4328/2055 (addressed in 
DD 840465). All of the garments are manufactured from 100 percent woven cotton fabric. 
Aside from minor stylistic differences, all of the garments share the following characteris- 
tics: they extend approximately five inches below the knee and feature “one size fits all” 
sizing, a full front opening secured by buttons, breast patch pockets, short sleeves and 
_ = bottom, the highest point of which extends approximately four inches below 
mid-thigh. 

Style number 3723 is manufactured from yarn dyed fabrics with two or more colors in 
the warp and/or filling and has a nine button closure, two breast pockets with flaps and a 
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pointed collar. Style number 4978/2492 is manufactured from printed fabric and has an 
eight button closure, a notched collar, a left breast pocket and a right side-seamed pocket 
below the waist. Style number 4328/2055 has a V-neckline, a three button closure, a left 
breast pocket and a right side-seamed pocket. 


Issue: 
Whether the garments are classifiable as dresses or as over-sized shirts? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRID), taken in order. GRI 1 requires that classification be deter- 
mined according to the terms of the headings and any relative section or chapter notes, 
taken in order. Where goods cannot be classified solely on the basis of GRI 1, the remain- 
ing GRI will be applied, in the order of their appearance. 

In HQ 952903, dated February 17, 1993, we issued you a determination on nearly iden- 
tical merchandise classifying the ladies’ garments as dresses under heading 6204, 
HTSUSA. In that ruling we stated: 


Upon examination of the subject garments, it is this office’s opinion that the styling, 
length and coverage provided by these garments render them suitable for use as 
dresses. Although the styling of these garments is evocative of a shirt, this does not 
preclude their classification as dresses inasmuch as this type of dress style is recog- 
nized in the industry. The Textile Category Guidelines, CIE, 13/88, expressly provide 
for “woven garments styled like shirts or blouses which extend below mid-thigh may 
be included in this category if they are designed and/or intended for wear as dresses 
and provide the coverage dresses require * * * [Tlhis category also includes garments 
* * * of various lengths frequently sold in loungewear departments.” As these types of 
garments are expressly provided for in the Guidelines as dresses, we do not agree with 
your assertion that they do not meet the dress requirements * * * 


The garments extend to approximately five inches below the knee and each features a 
deep tailed bottom hem which reaches to approximately four inches below mid-thigh at its 
highest point. These features provide the garments with sufficient coverage to render 
them suitable for wear outside the home. Additionally, in our opinion, these garments are 
too long to be worn as over-sized shirts. It would be impractical to wear these garments 
either tucked in or over another garment. In a situation where the garment were tucked 
in, the length of the garment would result in evident bulging in either pants or a skirt. Al- 
ternatively, to wear the shirt over another garment, such as a skirt, would result in very 
little of the skirt being visible. Even in a situation where the garments were worn with 
tights and hosiery articles, it would not detract from the principal identity of the garments 
as dresses. 


Holding: 
NY 835096, addressing style number 3723, is revoked. 
DD 866919, addressing style number 4978/492, is revoked. 
DD 465, addressing style number 4328/2055, is revoked. 
The garments at issue are classifiable as follows: 


Style number 3723 is classifiable in subheading 6204.42.3030, HTSUSA, which 
provides for, among other things, dresses: of cotton: with two or more colors in the 
warp and/or filling: women’s. The applicable rate of duty is 12.6 percent ad valorem 
and the textile quota category is 336. 

Style numbers 4978/2492 and 4328/2055 are classifiable in subheading 
6204.42.3050, HTSUSA, which provides for, in pertinent part, dresses: of cotton: 
other: women’s. The applicable rate of duty is 12.6 percent ad valorem and the textile 
quota category is 336. 


The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent negotiations and changes, we suggest that you check, close to the time of shipment, 
the Status Report on Current Import Quotas (Restraint Levels), an issuance of the U.S. 
Customs Service which is updated weekly and is available at the local Customs office. 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 7, FEBRUARY 16, 1994 


Due to the changeable nature of the statistical annotation (the ninth and tenth digits 
of the classification) categories, you should contact the local Customs office prior to im- 
porting the merchandise to determine the Current status of any import restraints or 
requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF HAND-CAST, 
STRING-DRAWN, FISH NETS 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification ofa 
hand-cast, string-drawn, fish net. Comments are invited on the correct- 
ness of the proposed ruling. 


DATE: Comments must be received on or before March 18, 1994. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulations & Rulings, Attention: Commercial Rul- 
ings Division, 1301 Constitution Avenue, N.W., (Franklin Court), 
Washington, D.C. 20229. Comments submitted may be inspected at the 
Commercial Rulings Division, Office of Regulations & Rulings, located 
at Franklin Court, 1099 14th Street, N.W., Suite 4000, Washington, 
D.C. 


FOR FURTHER INFORMATION CONTACT: Howard G. Plofker, 
Esq., Textile Classification Branch, at (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

This notice advises interested parties that Customs intends to revoke 
a ruling pertaining to the tariff classification of a hand-cast, string- 
drawn, fish net. In Headquarters Ruling Letter 087173 of September 18, 
1990, by the Director, Commercial Rulings Division, a hand-cast, string- 
drawn, fish net was classified under subheading 9507.90.6000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which 
provides for fish landing nets, butterfly nets and similar nets. The rul- 
ing letter is set forth in Attachment A to this document. Customs Head- 
quarters is of the opinion that, in order for the hand-cast, string-drawn, 
fish net to be classified within subheading 9507.90.6000, HTSUSA, it 
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must meet the physical description set out in the Explanatory Notes to 
heading 9507. In this case, the EN states that such nets usually consist 
of pocket-like nets mounted on a wire support and fixed to a handle. The 
cast nets are flat and unsupported. Therefore, the product is not classifi- 
able as fish landing nets, butterfly nets and similar nets within subhead- 
ing 9507.90.6000, HTSUSA. 

Customs intends to revoke this decision to reflect proper classifica- 
tion of the product in heading 5608.11.0010, HTSUSA, which provides 
for made up fishing nets, and other made up nets, of textile materials. 
Before taking this action, consideration will be given to any written’ 
comments timely received. The proposed ruling revoking the Headquar- 
ters Ruling Letter is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 C.F.R. § 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: January 31, 1994. 
HUvuBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., September 18, 1990. 
CLA-2 CO:R:C:G 087173 CMR 
Category: Classification 
Tariff No. 9507.90.6000 
SALVATORE CARAMAGNO, Esa. 
Ross & HARDIES 
888 16th Street, N.W. 
Washington, D.C. 20006-4103 


Re: Classification of hand-cast string-drawn fishing nets. 


DEAR MR. CARAMAGNO: 

This ruling is in response to your submission of May 8, 1990, on behalf of Blue Ribbon 
Products, requesting classification of a hand-cast string-drawn fishing net. The net is pro- 
duced in Taiwan. 


Facts: 

The net at issue is approximately six feet in diameter with a 1/2 inch mesh size and 
weighted with lead. It is made of a open mesh construction with knotted monofilament 
yarn of man-made fiber. The subject net is commonly known as a cast net and its principal 
use in the United states is to catch bait fish, such a minnows. While this type of net may be 
used by commercial bait shops, it is principally used by sports fishermen to catch bait. Two 
sample nets were submitted. 


Issue: 

Are cast nets such as the one at issue classifiable in heading 5608, HTSUSA, which pro- 
vides for, among other things, made up fishing nets and other made up nets, of textile ma- 
terials, or in heading 9507, HTSUSA, which provides for, among other things, fishing 
rods, fish hooks and other line fishing tackle; fish landing nets, butterfly nets and similar 
nets? 
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Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, provided such headings or 
notes do not otherwise require, according to [the remaining GRIs taken in order].” 

Heading 5608, HTSUSA, specifically provides for made up fishing nets and other made 
up nets, of textile materials. The Explanatory Notes for heading 5608 exclude “[s]ports 
nets (e.g., goal nets and tennis nets), fish landing nets and other nets of Chapter 95.” The 
Explanatory Notes are the official interpretation of the HTSUS at the international level. 

You have suggested that the cast net at issue is excluded from heading 5608 because it is 
used by sports fishermen to catch bait and thus, should be considered a sports net. We 
agree that cast nets are principally used in the United States by sports fishermen to catch 
bait. Furthermore, you contend that the fishing nets encompassed by heading 5608 are 
limited to commercial fishing nets and that the cast net at issue is excluded since its princi- 
pal use is not commercial, but recreational. 

The HTSUSA does not contain any language specifying the scope of the phrase “made 
up fishing nets.” Since the HTSUSA fails to define the terms at issue, it is proper to look to 
previous decisions under the Tariff Schedules of the United States (TSUS) for the tariff 
meaning of the terms. In Pier I Imports, Inc. v. United States, 83 Cust. Ct. 43, C.D. 4819 
(1979), the Customs Court considered the scope of the TSUS provision for fish netting and 
fish nets. The merchandise at issue was decorative fish netting and for display purposes. 
The court noted the Government’s contention that items 355.35 through 355.46, TSUS, 
were intended to encompass only commercial fishing nets and fish netting. The court con- 
cluded that since the merchandise at bar was not suitable for commercial fishing, it was 
not classifiable in the provision for fish netting and fish nets. Pier I Imports is discussed in 
HRL. 060802 of February 8, 1980, C.S.D. 80-224. In its argument in Pier J Imports, the 
Government asserted that previous acts of Congress demonstrated a congressional man- 
date that the provision for fish netting and fish nets encompassed only commercial fishing 
nets and fish netting. 

In HRL 060802 of February 8, 1980, Customs ruled an aquarium net of the type used in 
homes and pet shops was not classifiable under the provision for fishing nets. In light of 
Pier I Imports and the decision issued by Customs in HRL 060802, and without any con- 
trary indications within the HTSUSA, we believe it is proper to conclude that the phrase 
“made up fishing nets” in heading 5608, HTSUSA, applies to only fishing nets suitable for 
commercial fishing. 

As the subject net is not principally used for commercial fishing, it does not fall within 
the scope of “made up fishing nets” of heading 5608, HTSUSA. It is a net used principally 
by sports fishermen participating in the sport of fishing. The net is used either directly 
before or during fishing activity. While the net is not mounted on a wire support and fixed 
to a handle, it is similar to landing nets in that each net is utilized by sports fishermen 
while fishing. 

The Explanatory Notes for heading 5608 provide: “Made up nets of this heading are re- 
stricted to those nets not covered more specifically by other headings of the Nomencla- 
ture.” Although the net at issue is not a “fishing net” of heading 5608, it may be an “other 
made up net” of the heading unless covered more specifically elsewhere in the tariff. We 
believe that since the net is principally used by sports fishermen, it falls within the exclu- 
sion for sports nets found in the Explanatory Notes for heading 5608, HTSUSA, and is 
covered more specifically in heading 9507, HTSUSA, as a net similar to landing nets and 
butterfly nets. 


Holding: 
The casting net at issue is classifiable as a sports net similar to landing nets in subhead- 
ing 9507.90.6000, HTSUSA, dutiable at 5 percent ad valorem. 
JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:T 951480 HP 
Category: Classification 
Tariff No. 5608.11.0010 
Mr. SALVATORE CARAMAGNO 
Ross & HARDIES 
888 16th Street, N.W. 
Washington, D.C. 20006-4103 


Re: Notification of Revocation of HRL 087173 by HRL 950561. 


DEAR MR. CARAMAGNO: 

This is further to your letter of May 8, 1990. That letter concerned the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
of fishing nets, produced in Taiwan. Please reference your client Blue Ribbon Products. 


Facts: 

The merchandise at issue consists of a net, approximately six feet in diameter, with a 
1/2” mesh size, and weighted with lead. It is made of an open mesh construction with knot- 
ted monofilament yarn of man-made fiber. The subject net is commonly known as a cast 
net, used to catch bait such as minnows. 

In HRL 087173, we classified this net under subheading 9507.90.6000, HTSUSA, as a 
net similar to fish landing nets and sports nets. This subheading was preferred over head- 
ing 5608, HTSUSA, which provides for, inter alia, made up fishing nets and other made up 
nets. 


Issue: 
Whether the classification under the HTSUSA of the cast nets as similar to sports nets 
was correct? 


Law and Analysis: 

Heading 5608, HTSUSA, provides for, inter alia, made up fishing nets and other made 
up nets, of textile materials. The Explanatory Notes (EN) to the HTSUSA constitute the 
official interpretation of the tariff at the international level. While not legally binding, 
they do represent the considered views of classification experts of the Harmonized System 
Committee. It has therefore been the practice of the Customs Service to follow, whenever 
possible, the terms of the Explanatory Notes when interpreting the HTSUSA. The EN to 
this heading provides: 

(2) Made up fishing nets and other made up nets, of textile materials. 


* * * * * * * 


Made up nets are nets, whether or not ready for use, made directly to shape or 
assembled from pieces of netting. The presence of handles, rings, weights, floats, 
cords or other accessories does not affect the classification of the goods of this 
group. 

Made up nets of this heading are restricted to those nets not covered more spe- 
cifically by other headings of the Nomenclature. The heading includes fishing 
nets * * *, 


The heading does not cover: 


* * * * * * * 


(c) Sports nets (e.g., goal nets and tennis nets), fish landing nets and other nets of 
Chapter 95. 


Heading 9507, HTSUSA, provides for, inter alia, fish landing nets, butterfly nets and 
similar nets. The EN to this heading describes these nets as “usually consist[ing] of 
pocket-like nets of textile yarn or cord, mounted on a wire support and fixed to a handle.” 
Therefore, if we consider a net to be similar to the fish landing nets, classification in head- 
ing 9507 would be mandated. 
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In HRL 087173, we held that the cast nets were excluded from heading 5608, HTSUSA, 
and were properly classified in heading 9507, HTSUSA. The ruling went on to state: 


You [the importer] have suggested that the cast net at issue is excluded from heading 
5608 because it is used by sports fishermen to catch bait and thus, should be consid- 
ered a sports net. We agree that cast nets are principally used in the United states by 
sports fishermen to catch bait. Furthermore, you contend that the fishing nets en- 
compassed by heading 5608 are limited to commercial fishing nets and that the cast 
net at issue is excluded since its principle use is not commercial, but recreational. 


In our response to a Request for Internal Advice by the Area Director, Newark, on the 
tariff classification of crab nets (HRL 950561 of this date), we stated: 


HRL 087173 based the cast net’s exclusion from heading 5608, HTSUSA, on two 
basic points. First, in stating that the nets are “principally used by sports fishermen,” 
HRL 087173 reasoned that the nets should “fal! within the [Explanatory Note] exclu- 
sion for sports nets.” Heading 9506, HTSUSA, provides for articles and equipment 
for sports. These sports include skiing, golfing, ping-pong, tennis, badminton, base- 
ball, polo, ice skating, football, etc. Badminton nets are the only nets provided for eo 
nomine. It is clear that nets for these sports in no way resemble, and are therefore not 
similar to, cast nets. Additionally, the National Import Specialists for both sports 
equipment and nets agree that the Explanatory Note exclusion for “sports nets” is 
separate and distinct from the exclusion for “fish landing nets and similar nets.” HRL 
087173’s merging,of the two into an exclusion for “sports nets similar to fish landing 
nets” was therefore incorrect. 

The cast nets do not qualify for the exclusion as fish landing nets. Heading 9507 
provides for fish landing nets. The Explanatory Note to heading 9507 describes them 
as “usually consist{ing] of pocket like nets * * * mounted on a wire support and fixed 
to a handle.” THE RANDOM HousE DICTIONARY OF THE ENGLISH LANGUAGE (un- 
abridged) defines a landing net as “a small, bag-shaped net with a handle at the 
mouth, for scooping a hooked fish out of the water and bringing it to shore or into a 
boat.” The cast net clearly does not resemble the landing net in design, construction, 
or use. It is cast out upon the waters and drawn back to the fisherman, hopefully full of 
minnows. Except for the size of the fish and the size of the mesh, this is essentially 
how a net is used by a commercial fisherman. 

In Pier I Imports, Inc. v. United States, 83 Cust. Ct. 48, C.D. 4819 (Aug. 24, 1979) 
(TSUS), the U.S. Customs Court established the common and commercial meaning of 
fishnets as nets for catching fish, as opposed to material resembling fishing nets. See 
WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE, UN- 
ABRIDGED (1966) (containing the definition the Court adopted). Therefore, “only com- 
mercial fishing nets and fish netting were encompassed in the * * * provisions [for 
fishing nets],” and “netting which is not suitable for commercial fishing” (i.e., decora- 
tive fish netting for hanging on walls) are classified in the provisions for other nets. 

In light of this language, HRL 087173’s second point was that only nets principally 
used for commercial fishing were classifiable as “made up fishing nets.” This conclu- 
sion demonstrates a misreading of the Pier I Imports decision. In stating that “only 
commercial fishing nets and fish netting [(as opposed to netting for decorative dis- 
play, which was the merchandise at issue)] were encompassed in the * * * provisions 
(for fishing nets],” the Court was distinguishing between the nets’ capability to catch 
fish, not creating an tariff-based distinction between commercial and recreational 
fishing. Indeed, the Court repeatedly stated that the merchandise “was not suffi- 
ciently durable for use in catching fish.” See HRL 060802, C.S.D. 80-224, 14 Cust.B. 
& DEC. 1128 (Feb. 8, 1980) (following Pier I Imports in holding that an aquarium net, 
irrespective of its user, is a net “not suitable for commercial, fishing”). HRL 087173’s 
extension of Pier I Imports’ “suitable for commercial fishing” to “principally used” by 
commercial fishermen was incorrect; accordingly, HRL 087173 is hereby revoked. 


Acopy of this ruling may be requested by following procedures outlined in the Freedom 
of Information Act, 5 U.S.C. § 552. 
Holding: 


As a result of the foregoing, the merchandise at issue is classified under subheading 
5608.11.0010, HTSUSA, as knotted netting of twine, cordage or rope; made up fishing 
nets and other made up nets, of textile materials, of man-made textile materials, made up 
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fishing nets, hand-cast, string-drawn. The applicable rate of duty is 17 percent ad 
valorem. 

This letter should be considered a notice of revocation of HRL 087173 of September 18, 
1990, by HRL 950561, under 19 C.F.R. § 177.9(d)(1) (1989). As you will recall, we in- 
formed you by letter that any reliance upon HRL 087173 after July 12, 1993, would not be 
considered “reasonable reliance” by this office. We recognize that transactions entered 
into prior to that date may be adversely affected by the revocation of HRL 087173, since 
importations arriving at a port subsequent to the release of HRL 950561 will be classified 
under the new ruling. If such a situation arises, you may, at your discretion, notify this 
office and apply for relief from the binding effects of the new ruling as may be dictated by 
the circumstances. However, please be advised that in some instances involving import 
restraints, such relief may require separate approvals from other government agencies. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 








United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Dominick L. DiCarlo 


Judges 


Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 
Thomas J. Aquilino, Jr. Richard W. Goldberg 


Senior Judges 


James L. Watson 
Herbert N. Maletz 
Bernard Newman 


Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


(Slip Op. 94-11) 
Win-Tex Propucts, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-04-00302 (BN) 


[Plaintiff's motion to compel Department of Commerce to consider certain evidence on 
remand of antidumping duty order scope determination and to restrain Commerce’s defi- 
ciency questionnaire and reference to a recent antidumping investigation is denied. ] 


(Dated January 21, 1994) 


On the Motion: 

Adduci, Mastriani, Schaumberg & Schill (Ralph H. Sheppard, Barbara A. Murphy, and 
Robert J. Leo, Esqs.), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, Department of Justice (Jeffrey M. Telep, Attorney); J.C. 
Lowe, Attorney-Advisor, Office of Chief Counsel for Import Administration, U.S. Depart- 
ment of Commerce, for defendant. 


OPINION AND ORDER 


INTRODUCTION 


NEWMAN, Senior Judge: Before the court for decision is plaintiff's mo- 
tion to compel the Department of Commerce (“Commerce”) to consider 
certain evidence on remand of an antidumping duty order scope deter- 
mination and to restrain Commerce’s deficiency questionnaire and ref- 
erence toa recent antidumping investigation in the Draft Results. Upon 
full consideration of plaintiff's motion and defendant’s opposition, the 
court concludes that the motion must be denied. 


BACKGROUND 


On October 4, 1983, Commerce issued an antidumping duty order, 
Shop Towels of Cotton From the People’s Republic of China; Antidum- 
ping Duty Order, 48 Fed. Reg. 25,277 (October 4, 1983) (“Order”). On 
March 12, 1991, plaintiff initiated a scope clarification request at Com- 
merce and sought a ruling excluding its shop towels, made of osnaburg 
fabric from the People’s Republic of China (“PRC”) but allegedly assem- 
bled and completed in Honduras, from the scope of the Order. After con- 
ducting a “scope proceeding,” on March 31, 1992 Commerce issued its 
Final Scope Ruling on the Request By Win-Tex Products, Inc. for Clarifi- 
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cation of the Scope of the Antidumping Duty Order on Shop Towels of 
Cotton From the People’s Republic of China (“1992 Final Scope Rul- 
ing”). Commerce determined that plaintiff’s shop towels fall within the 
scope of the Order. Such Order constitutes the final agency determina- 
tion contested by plaintiff in this action. 

In its 1992 Final Scope Ruling, Commerce determined that 
§ 353.29(f) of the regulations, providing criteria for determining 
whether a product is assembled or completed in a third country and 
whether it should be included within the scope of the order, was not ap- 
plicable. Finding that the product descriptions of the merchandise in 
the underlying antidumping duty investigation were dispositive in this 
case, Commerce determined that in accordance with 353.29(i)(1) plain- 
tiff’s shop towels are within the scope of the Order. 

In this action, commenced pursuant to 28 U.S.C. § 1581(c) and 
19 U.S.C. § 1516a(a)(2)(A), plaintiff challenges Commerce’s 1992 Final 
Scope Ruling, which is judicially reviewed on the administrative record 
in conformance with 19 U.S.C. § 1516a(b)(2)(A). At a previous stage of 
this litigation, plaintiff sought, unsuccessfully, to supplement the 1992 
Final Scope Ruling administrative record with, inter alia, a 1984 scope 
ruling under the same Order. The 1984 ruling, reciting household use 
and retail channels of trade for Win-Tex’ “Wipe-Eze Utility Towels,” ex- 
cluded such towels from the scope of the Order. In 797 F. Supp. 1025, 
Slip Op. 92-142 (Aug. 26, 1992), the court denied plaintiff's motion to 
supplement the administrative record with the 1984 ruling. 

Plaintiff thereafter filed a motion for judgment upon the administra- 
tive record, appended a copy of the 1984 scope ruling plaintiff had un- 
successfully sought to include in the 1992 Final Scope Ruling record, 
discussed it, and requested that the court take judicial notice of the 1984 
ruling. Plaintiff further urged in its motion that the 1984 scope ruling 
was a binding administrative precedent “for the limited purpose of con- 
tradicting the current assertion of the Defendant that end use and retail 
sale [of plaintiff's shop towels] are irrelevant criteria for determining 
the scope of the Order.” 

In 829 F. Supp. 1349, Slip Op. 93-146 (August 5, 1993), the court 
denied defendant’s motion to strike the 1984 ruling appended to plain- 
tiff’s motion for judgment on the administrative record. The court ruled 
that while it could take judicial notice of an unpublished administrative 
ruling or decision, like the 1984 letter ruling, the latter had no binding 
precedential effect in the current scope proceedings. The court 
explained: 

(T]he 1984 letter ruling’s precedential value for making a Diversi- 
fied Products analysis under the Order, including end use and 
channels of trade, is seriously denigrated on its face by ITA’s ex- 
press declination to address any Diversified Products criteria and 
ITA’s exclusion of the utility towels from the scope of the Order 
based simply on the agency’s vague conclusory rationale that 
“these materials are not of the type included in the original peti- 
tion, fair value investigation, or the ITC’s injury investigation of 
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Chinese cotton shop towel imports.” The 1984 letter ruling, involv- 
ing differently described goods than those currently before the court, 
contains no definitive articulation of principle with reference to the 
relevance of use or channels of trade criteria under the Order. 
Clearly, in view of the vague parameters of the 1984 ruling for a 
Diversified Products analysis, the prior ruling has no precedential 
value under the Order for anything other than the same merchan- 
dise and facts that were before the ITA in the 1984 scope inquiry. 


829 F. Supp. at 1353, Slip Op. 93-146 at 9 (emphasis added). 

Additionally, on August 5, 1993 and concurrently with the decision in 
829 F. Supp. 1349, Slip Op. 93-146, the court in 829 F. Supp. 1343, Slip 
Op. 93-145, held: (1) that in its 1992 Final Scope Ruling, Commerce was 
correct in not applying § 353.29(f) with respect to those shop towels that 
enter Honduras as pre-cut and pre-hemmed from PRC; (2) that Com- 
merce improperly failed to consider § 353.29(f) and the “Able Textile” 
rationale relative to plaintiffs cut but unhemmed (unfinished) pieces of 
fabric and/or the uncut and unhemmed continuous length fabric im- 
ported into Honduras; (3) and that with respect to all of plaintiff’s tow- 
els, Commerce improperly determined that the descriptions of the 
merchandise from the original antidumping investigation were “dis- 
positive” within the purview of § 353.29(i)(1). Thus, the 1992 Final 
Scope Ruling was remanded to Commerce for reconsideration of all the 
facts of record in light of the criteria listed in § 353.29(f) (assembly or 
completion in third countries) or in § 353.29(i)(2) (“Diversified Prod- 
ucts” criteria), as appropriate. Id. The remand proceedings are cur- 
rently pending and the court is advised that Commerce has issued 
“Draft Final Results.” 

In 829 F. Supp. 1349, Slip Op. 93-146, the court stressed that since the 
1984 letter ruling has no precedential value under the Order in the cur- 
rent scope proceedings, such ruling “does not enter into the decision 
[concurrent Slip Op. 93-145] remanding the action.” 829 F. Supp. at 
1353, Slip Op. 93-146 at 10. 


DISCUSSION 


Despite the court’s decisions adverse to plaintiff's contentions con- 
cerning the 1984 scope ruling, plaintiff now seeks an order compelling 
Commerce to fully consider in its remand proceedings the 1984 ruling as 
well as to incorporate the complete underlying record of the ruling into 
the administrative record of the remand proceedings. Plaintiff further 
requests that the court restrain Commerce from proceeding with a defi- 
ciency questionnaire and from making any reference in its Draft Results 
to its recent ruling in an antidumping shop towel investigation. 


1 


Defendant opposes plaintiff's motion on the ground that the court 
may review only final agency action and hence plaintiff's motion made 
prior to completion of the remand proceedings is premature; and also on 
the ground that the motion to compel consideration of evidence seeks in 
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effect extraordinary relief in the nature of a writ of mandamus, which 
must be denied since plaintiff has an appropriate, adequate, and mean- 
ingful remedy by challenging Commerce’s final remand results when 
issued. 

While there is no dispute that the challenged 1992 Final Scope Ruling 
constitutes final agency action subject to judicial review, defendant as- 
serts, in effect, that after remanding the case to Commerce, the court 
lost its power of judicial review in the case until after Commerce’s com- 
pletion of the remand proceedings. Defendant misapprehends the 
court’s powers of review incident to and pending completion of remand 
proceedings. 

It is well settled that an order of the court remanding a matter to an 
administrative agency for further findings and proceedings is itself in- 
terlocutory relief and that pending the completion of the remand pro- 
ceedings by the agency, the case remains within the jurisdiction, control 
and supervision of the court issuing the remand order. The currently 
pending remand of the 1992 Final Scope Ruling is simply a nor:-final or 
interlocutory phase of the very same action brought by plaintiff contest- 
ing the 1992 Final Scope Ruling, concededly a challengeable final 
agency determination within the statutory scheme for judicial review. 

Cabot Corp. v. United States, 788 F.2d 1539 (Fed. Cir. 1985), specifi- 
cally rejects the government’s position that after remand, the Court of 
International Trade loses control over the agency’s proceedings. A mo- 
tion during the pendency of the remand proceeding for the purpose of 


compelling the agency to comply with the interlocutory remand order 
and court’s instructions is clearly within the court’s inherent power 
of review in order to implement its order. While there may not be a hia- 
tus in the power judicial review pending completion of the remand, of 
course not every form of judicial relief requested by a party is necessarily 
appropriate. 


2 


Plaintiff seeks an order requiring that on remand Commerce consider 
the 1984 scope ruling and compelling review of the complete adminis- 
trative record of that ruling. The court, however, agrees with defendant 
that nothing in the court’s remand order requires Commerce to consider 
the 1984 ruling or its underlying record. Indeed, as noted above, the 
court explicitly held that the 1984 scope ruling has no precedential value 
under the Order in the current proceedings, and therefore such ruling 
did not enter into the court’s remand decision. The foregoing rulings are 
the law of the case and hence fully applicable to issues raised before the 
court during the remand proceedings. Accordingly, plaintiff's motion to 
compel Commerce to consider on remand the 1984 ruling and underly- 
ing record is denied. 


3 


Plaintiff further complains that Commerce, four months after the 
remand order, issued a deficiency questionnaire (with regard to fabric 
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cut, hemmed and finished in Honduras) of “questionable relevance to 
its remand responsibilities” and “not essential to the Department’s con- 
sideration of whether the underlying [antidumping] order applies to 
* * * product which is cut, hemmed and finished in Honduras.” Plft’s 
brief at 3-4. 

In support of the foregoing claims and plaintiff's request that defen- 
dant be restrained from demanding responses to the deficiency ques- 
tionnaire, plaintiff cites as already establishing on the existing record 
that Honduras is the country of origin, the following: defendant’s own 
“substantial transformation” test; Commerce’s textile regulations, 
19 C.F.R. § 12.130(d) and (e)(1); and Commerce’s ruling in Final Scope 
Ruling on the Request by Able Textile Corporation for Clarification of the 
Scope of the Antidumping Duty Order on Shop Towels from the People’s 
Republic of China (August 21, 1990). Plaintiff further seeks to be re- 
lieved of responding to the deficiency questionnaire on the totally un- 
substantiated ground that a response would be financially burdensome 
to its resources and viability as a business. 

There is nothing in the remand order precluding Commerce from 
requesting additional information it deems to be required to comply 
with the remand order’s instructions to apply the criteria in either 
§ 353.29(f) or § 353.29(i)(2), as appropriate. Plaintiff's request to re- 
strain the deficiency questionnaire on the grounds that the information 
sought is not essential to completion of the remand and that responding 
to the questionnaire would be economically burdensome to plaintiff is 
denied. 


4 


Plaintiff is also critical of Commerce’s proposed adverse Diversified 
Products analysis in the Draft Results of the remand in that such analy- 
sis expands upon the original record of the 1992 Scope Ruling to em- 
brace Commerce’s recent antidumping investigation, Shop Towels 
From Bangladesh, Inv. No. 731-TA-514 (Final), USITC Pub. 2487 
(March 1992). The short answer to the foregoing objection is that plain- 
tiff’s concern, so far as judicial review is concerned, premature and 
purely an anticipatory matter at this juncture. Commerce’s proposed 
analysis as expressed in the contents of Draft Results are not subject to 
judicial review except in the form of, and to the extent incorporated in, 
the official final results of the remand proceedings reported to the court 
by the agency. As previously noted, such Final Results are still pending. 

For the foregoing reasons, it is hereby ORDERED: 

Plaintiff's application for an order compelling consideration by Com- 
merce of certain evidence in the course of the pending remand proceed- 
ings, to restrain Commerce’s deficiency questionnaire and reference in 
the Draft Results to a recent antidumping investigation is DENIED.1 


1 On January 6, 1994, the court granted defendant’s request for an extension of time for issuance of the results of 
remand to January 18, 1994. 
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(Slip Op. 94-12) 
B.F. GoopricH Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 90-05-00228 


[Plaintiff alleges that defendant failed to comply with the Court’s remand instructions 
regarding defendant’s regulations implementing the statute regarding substitution same 
condition drawback. Defendant disagrees, claiming that there is no more case or contro- 
versy and that it strictly complied with the Court’s decision. Held: In accordance with the 
criteria set forth in Slip Op. 92-68, 19 C.F.R. 141(h) was improperly promulgated and has 
no force or effect. Decision for Plaintiff.] 


(Dated January 27, 1994) 


Thompson, Hine and Flory, (Peter A. Greene and John C. Steinbeyer) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Carla Garcia-Benitez and John J. Mahon) for defendant. 


OPINION 


BACKGROUND 


MuscraVE, Judge: November 3, 1992, counsel for Customs submitted 
a letter to which was attached a General Notice published in Customs 
Bulletin & Decisions, Vol. 26, No. 43 (October 21 1992) describing the 
steps Customs has taken to comply with this Court’s judgment. Plaintiff 
was refunded its drawback claims but asserts that Customs did not com- 
ply with the Court’s judgment. See B.F. Goodrich Co. v. United States, 

CIT , Slip Op. 92-68 (May 12, 1992), as amended, Slip Op. 
92-87, (June § 9, 1992) (Collectively, “B.F. Goodrich I”) (holding that 
Customs could not require possession of imported goods as a condition 
of drawback eligibility where no such requirement was set forth in the 
statute). 

The Court decided to solicit comments from the parties regarding the 
propriety of reviewing the Customs General Notice in this Court for 
compliance with the prior opinions in this matter. See B.F. Goodrich Co. 
v. United States, CIT , Slip Op. 93-102 (June 9, 1993). The 
Court has considered the parties comments, as well as new develop- 
ments in the law,! and hereby renders its decision. 


DISCUSSION 


Defendant opposes this review on two grounds. First, defendant 
maintains its position that since plaintiff was refunded the duties it 
sought, in accordance with B.F. Goodrich I, there is no more case or con- 
troversy. Second, defendant alleges that the General Notice is in strict 
compliance with the Court’s prior ruling in B.F. Goodrich I. Moreover, 


1 Defendant notified the Court by letter dated December 23, 1993, that certain portions of the recently enacted Title 
VI of the North America Free Trade Agreement Implementation Act, Act of December 8, 1993, 107 Stat. 2057 moot 
many of plaintiff's concerns. This statute amends the provision for substitution same condition drawback, 19 U.S.C. 
§ 1313 (j)(2), by, among other things, specifying who is the party entitled to collect this type of drawback. 
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as a general matter, defendant casts all of plaintiffs attacks on the Gen- 
eral Notice as a veiled attempt to entice the Court into issuing an advi- 
sory opinion regarding the new notice. 

As to defendant’s first position, the Court views as settled its stated 
position that it inherently has jurisdiction to enforce its judgments. See 
Slip Op. 93-102 at 4, citing Holmes Products Corp. and Esteem Indus- 
tries, Ltd. v. United States, __ CIT ____, Slip Op. 93-71 at 2 (May 12, 
1993). Plaintiff has supplied further authority for this position. See 
Plaintiff's Submission in Compliance With Slip Op. 93-102 at 4, citing 
e.g., United States v. New York Tel. Co., 434 U.S. 159, 172 (1977) and 
Marshall v. Int'l Brotherhood of Teamsters, 593 F.2d 1297, 1302 (D.C. 
Cir. 1979). In addition, plaintiff has perceived the pernicious implica- 
tions of the Customs Service’s position in this case: as long as Customs 
complies with the compensation portion of a Court order or judgment, it 
is free to disregard the remainder of that Court ruling regarding those 
parties because it has extirpated thejurisdiction of the Court by virtue of 
the payment. See Plaintiff's Submission in Compliance With Slip Op. 
93-102 at 3-4 (If the Court is not empowered to enforce its judgments 
Customs would be permitted “to continue to adopt and enforce unlawful 
drawback eligibility requirements simply by paying the monetary 
claims of those few who are willing to pursue a case to judgment in this 
Court.”). 

The processes of judgment and remand are rendered purposeless if 
the Government is permitted to respond in any way it sees fit to the 
Court’s decisions, or disregard them, without any accountability. 
Therefore, the Court reaffirms that review, supervision, and enforce- 
ment of its previous judgments is solidly within its purview. 

In addition to positing that the Court has jurisdiction to review the 
adequacy of a post-judgment report designed to demonstrate compli- 
ance, plaintiff raised several points regarding Customs’ procedural and 
substantive compliance with B.F. Goodrich I, as evidenced by its Status 
Report of November 3, 1992 and accompanying General Notice. As a 
threshold issue, plaintiff argues that defendant disobeyed the Court’s 
prior rulings by failing to nullify, in its entirety, the regulation that was 
originally held invalid under B.F. Goodrich I. 

The Court previously held that 19 C.F.R. § 191.141(h) was an improp- 
erly promulgated substantive rule and as a result has no force or effect: 


In Central Soya, the Court ordered that Customs amend 
19 C.F.R. § 191.141(h) in accordance with that decision. Customs 
must also comply with the APA notice and comment procedures un- 
til a new regulation is promulgated. Until such procedures are com- 
plied with, [section] 191.141(h) is suspended and shall have no force 
or effect, although Customs shall not use the invalidation of the 
regulation as an excuse to refuse drawback to otherwise qualified 
claimants. Until a new rule is promulgated, Customs shall allow 
SSC drawback claims based solely on the language of 19 U.S.C. 
§ 1313(j)(2) and case law interpreting it. 
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Slip Op. 92-68 at 11-12. Nonetheless, Paragraph 1(b) of Customs’ Gen- 
eral Notice continues to enforce portions of the invalid regulation by 
providing only that “section 191.141(h) * * * [is] no longer applicable 
{but only] insofar as [it] require[s] that the claimant must possess im- 
ported duty-paid merchandise.” From this premise, Customs recreated 
19 C.F.R. 191.141(h), liberally interpreting Slip Op. 92-68 to frustrate 
the Court’s ruling and substitute even more stringent additional 
requirements. 

As noted above, Customs followed its comments regarding B.F. 
Goodrich I with a letter identifying new changes in the law that invali- 
date the main provision of the new regulation with which plaintiff takes 
issue. Paragraph 3 of the General Notice provides that no claimant may 
receive substitution same condition (“SSC”) drawback unless the claim- 
ant is the same person who actually paid the duty on the imported mer- 
chandise. Because the duty may only be paid by the importer or his 
agent, the General Notice actually requires that the drawback claimant 
and the importer (viz, the owner) be the same person. Plaintiff’s Re- 
sponse to Defendant’s Post-Judgment Report at 2, citing General Notice 
at 2, para. 1(b)(3). Where this Court has ordered Customs not to require 
possession of the imported goods, the General Notice now requires own- 
ership of the imported goods. Id. 

Plaintiff claims that Customs’ attempt to require ownership of the 
imported goods as a precondition for SSC drawback is contrary to the 
Court’s holding in this action and in Central Soya Co. v. United States 
761 F. Supp. 133 (CIT 1991), aff'd, 953 F.2d 630 (Fed. Cir. 1992) (inter- 
preting 19 U.S.C. § 1313()(2) and accompanying legislative history), 
and Custom’s long-standing procedure for transferring the right to 
claim drawback (by the use of certificates of delivery). See Plaintiff’s Re- 
sponse at 3-7 & n.3. However, as Customs indicates in its latest submis- 
sion, new developments in the law provide that “[t]he exporter (or 
destroyer) has the right to claim drawback under this paragraph, but 
may endorse such right to the importer or any intermediate party.” De- 
partment of Justice Letter of December 12, 1993 citing 19 U.S.C. § 1313 
()(2), as amended by Title VI of the North America Free Trade Agree- 
ment Implementation Act Act of December 8, 1993, 107 Stat. 2057. 
Therefore plaintiff's concern regarding Customs’ new condition of own- 
ership is moot whether or not the Court decides that the regulation was 
stricken in B.F. Goodrich I. 

In view of the plain language of the Court’s prior rulings in this mat- 
ter, the Court cannot conceive of any other interpretation but that the 
regulation is indeed stricken. Customs now attempts to step around its 
lack of respect for this ruling in the wording of its General Notice by as- 
serting that the General Notice is not a new regulation, but merely in- 
struction to Customs officers and to the public “for the implementation 
of court decisions concerning substitution same condition drawback.” 
Plaintiff's Submission in Compliance With Slip Op. 93-102 at 3, citing 
General Notice, Customs Bulletin, Vol. 26, No. 43, p. 7 (October 21, 
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1992). The notice itself also clarifies that it will remain in effect only 
“until the regulatory changes ordered by the Court are published in ac- 
cordance with the Administrative Procedure Act [“APA”].” Id. at 8. In 
other words, Customs’ position would suggest that what it is not permit- 
ted to do formally, (i.e., with a rule) by B.F. Goodrich I it may do infor- 
mally with a provisional rule. This position is untenable. The Court 
reiterates that 19 C.F.R. § 191.141(h) is null and void, as is any provi- 
sional form of it until after Customs has adhered to the APA by among 
other things submitting its proposed rules for notice and comment. 

With regard to plaintiff's substantive challenges to the General No- 
tice, defendant further argues that its provisional instructions comply 
with the statute “and the case law construing it,” i.e., B.F. Goodrich I. 
Defendant’s Submission in Compliance With Slip Op. 93-102 at 5, citing 
B.F. Goodrich I at 4. The Court need not reach the merits of this conten- 
tion since Customs did not comply with the Court’s procedural order to 
subject the new draft regulation to notice and comment before employ- 
ing that regulation to affect substantive rights. 

In conclusion, the Court determines that Customs shall repromulgate 
19 C.F.R. § 191.141(h) in compliance with the Court’s prior rulings and 
orders in this matter, including B.F. Goodrich I, Slip Op. 93-102, this 
decision, and current law. The Customs Service shall be granted an ad- 
ditional period of sixty days after this decision becomes final to demon- 
strate compliance with these instructions by filing a report with the 
Court. 


(Slip Op. 94-13) 


ORNATUBE ENTERPRISE Co., Ltp., ETC., PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND HANNIBAL INDUSTRIES, INC., DEFENDANT-INTERVENOR 


Court No. 92-07-00444 


(Held: Plaintiffs motion for remand is granted. Defendant’s motion to strike portions 
of plaintiff's comments on the remand is granted.] 


(Dated January 27, 1994) 


Liang-Houh Shieh (Liang-Houh Shieh) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeffrey M. Telep); Linda 
Chang, Attorney-Advisor, Office of the Deputy Chief Counsel for Import Administration, 
Department of Commerce, for defendant. 

Schagrin Associates (Roger B. Schagrin, R. Alan Luberda, Damon E. Xenopoulos) for 
defendant-intervenor. 


MEMORANDUM OPINION AND ORDER 


MuscravE, Judge: This Court, by memorandum opinion and order 
dated March 10, 1993, remanded this matter to the Department of Com- 
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merce, International Trade Administration (“Commerce” or “ITA”). 
Plaintiff had submitted new information in its March 10, 1992 and 
March 16, 1992 case briefs in violation of Commerce regulations govern- 
ing the timeliness of filing. Commerce rejected the entirety of plaintiff's 
case briefs. The Court ordered Commerce to accept the information in 
the briefs that was timely filed and to sever the information that Com- 
merce originally claimed was filed tardily. 

Commerce issued its remand results and plaintiff requested leave to 
file comments. Plaintiff offers two contentions. First, plaintiff claims 
that Commerce did not follow the Court’s Order of March 10, 1993 be- 
cause it merely augmented the administrative record as the Court re- 
quested, without additionally considering that information as it may 
have affected Commerce’s final results. Second, plaintiff makes a plea to 
enter and argue the very information the Court agreed was filed in viola- 
tion of Commerce’s time deadline regulations for filing in the March 10, 
1993 Order. 

Commerce incredulously has construed the Court’s March 10, 1993 
Order as a secretarial and cosmetic order rather than a decision that 
Commerce did not make its initial determination with all the informa- 
tion that was fairly before it — and that it thus was obligated to consider. 
See 19 U.S.C. § 1516a(a)(2)(A). The Court even provided examples in 
the March 10, 1993 Order of how relatively simple it was to sever 
the new improper information and include the properly submitted in- 


formation in the record upon which Commerce is required to make its 
determination: 


For example, Commerce could decide to admit only the March 16 
brief without the “severable attachment” (section “D” entitled 
“New Information Issue”). Likewise, Commerce could reject the 
“new” SG & A figures used by Ornatube on page 8 of its March 16 
brief Rather, the figures submitted by Ornatube in its October 23, 
a cost of production questionnaire response could be used in its 
place. 


Ornatube v. United States, ___ CIT ____, Slip Op. 93-29 (March 10, 
1993). Commerce’s self-serving interpretation of the Court’s instruc- 
tions is the true cause of the delay in prosecution of this case which de- 
fendant-intervenor laments. 

Ornatube, a Taiwanese company, has apparently had difficulty dis- 
cerning the intricacies of the United States trade laws. Its inability to 
comply with Commerce regulations regarding filing deadlines or to 
properly understand the composition of general, selling, and adminis- 
trative expenses may already have cost it a double digit antidumping 
duty assessment that could have no basis in fact. The world will never 
know because the Court has already ruled that Commerce properly re- 
jected plaintiff's curative information. See 19 C.F.R. § 353.31. However, 
plaintiff should at least be given the benefit of the information that it did 
timely submit. Therefore, the Court remands this matter once again so 
that Commerce may consider the information in the March 10 and 
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March 16, 1993 case briefs that was properly before it, in accordance 
with Slip Op. 93-29. The remand results shall include an accounting of 
how this information was considered. If the results remain unaltered, 
Commerce shall offer an explanation, in its report, of how and why the 
information in the case briefs was not relevant. 

Commerce cross moves, on the second issue, to strike the matters 
plaintiff has raised in its remand comments that were properly excluded 
before in accordance with Slip Op. 93-29. Plaintiff did not respond to 
Commerce’s cross motion to strike in a timely fashion. Accordingly, its 
motion will be disregarded by the Court. At some point, plaintiff must 
take responsibility to comply with court rules and procedures. In any 
event, Ornatube must understand that Commerce cannot be held to ac- 
cept all new information at any time, no matter how accurate or rele- 
vant, because Commerce has its own statutory deadlines to meet. The 
Court therefore strikes plaintiff's remand comments as requested by 
Commerce and incorporates Commerce’s proposed motion to strike be- 
low. Accordingly, it is hereby 

ORDERED that Commerce must consider the information with which it 
augmented the administrative record pursuant Slip Op. 93-29 and this 
decision; it is further 

ORDERED that Commerce must file its remand results with the Court 
by no later than March 15, 1994. The plaintiff will have fifteen days 
thereafter to file comments on the remand results. Defendant and de- 


fendant-intervenor will have fifteen days to respond to plaintiff's com- 
ments. It is further 

ORDERED that the following portions of Plaintiff's Objection to the Fi- 
nal Results of Remand of the Department of Commerce are ordered 
stricken: 


Discussion of general accounting and corporate management prac- 
tice in Taiwan contained on page 6, lines 4-6; 

Discussion of Selling, General, and Administrative Expenses, con- 
tained on page 8, lines 4-9; page 9, lines 11-25; page 10, lines 1-7. 
And it is further 


ORDERED that the Clerk of the Court shall return Plaintiff's Objection 
to the Final Results of Remand of the Department of Commerce to plain- 
tiffs counsel; and it is further 

ORDERED that, within ten days from the date of entry of this order, 
plaintiff may refile its objection to the Final Results of Remand of the 
Department of Commerce after deleting the above-described portions. 
No new information or explanations will be accepted or tolerated by the 
Court. 
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(Slip Op. 94-14) 


PLAYHOUSE Import & Export, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 92-08-00587 
[Action dismissed for lack of jurisdiction.] 
(Dated January 28, 1994) 


Law Offices of George R. Tuttle, P.C. (Carl D. Cammarata), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Marc E. 
Montalbine); United States Customs Service (Mark G. Nackman), of counsel, for 
defendant. 


MEMORANDUM OPINION 


GOLDBERG, Judge: This matter comes before the court on defendant’s 
motion to dismiss, pursuant to USCIT R. 12(b). The government chal- 
lenges the court’s subject matter jurisdiction. The court finds that it 
does not have jurisdiction to hear this action, and therefore grants the 
government’s motion dismissing this case. 


BACKGROUND 
Plaintiff, Playhouse Import & Export, Inc. (“Playhouse”), is an im- 


porter of doll parts and accessories. On November 5, 1991, Playhouse 
mailed an alleged Prior Disclosure to the District Director of Customs in 
San Francisco, pursuant to 19 U.S.C. § 1592(c)(4) (1988), by which im- 
porters may voluntarily disclose import violations in order to limit the 
amount of any penalty that might be assessed. On the same day, the 
United States Customs Service (“Customs”) notified Playhouse via let- 
ter that Customs had commenced a formal investigation to determine 
whether Playhouse had submitted accurate invoices and declarations 
regarding each import transaction entered during the period under 
investigation (i.e. whether Playhouse had committed any import 
violations).1 On November 8, 1991, Playhouse supplemented the 
information contained in its November 5, 1991 disclosure letter to 
Customs. On November 18, 1991, the District Director of Customs in 
San Francisco notified Playhouse of his determination that Playhouse’s 
November 5, 1991 letter was not acceptable as a Prior Disclosure. The 
District Director stated that because Customs’ November 5, 1991 letter 
put Playhouse on notice of a formal investigation of alleged customs 
violations, Playhouse’s November 5, 1991 letter was not a Prior 
Disclosure pursuant to 19 U.S.C. § 1592(c)(4). The District Director rea- 
soned that Playhouse’s disclosure letter was not made before, or with- 


1 A dispute exists between the parties as to whether Playhouse mailed its alleged Prior Disclosure before being noti- 
fied by Customs that an investigation had been commenced. This issue is not relevant to the court’s present jurisdic- 
tional inquiry. 
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out knowledge of, the commencement of a formal investigation by 
Customs.2 

On February 13, 1992, Playhouse filed a protest against the Novem- 
ber 18, 1991 determination, which was subsequently denied by the Dis- 
trict Director on February 27, 1992. On March 9, 1992, Playhouse made 
a written Request For Reconsideration of the Protest, to which Customs 
has not yet responded. On August 24, 1992, Playhouse filed a summons 
contesting Customs’ February 27, 1992 denial of its protest. 

On October 15, 1992, Playhouse disclosed to the District Director of 
Customs in Anchorage, Alaska, previously omitted information regard- 
ing five entries of merchandise. Playhouse sent a copy of this notice to 
the District Director in San Francisco because both ports were involved 
with these entries. These entries, however, were not included in the sub- 
ject matter of Playhouse’s disclosure letter dated November 5, 1991. 
Playhouse claims that because these five entries were made after Cus- 
toms’ November 5, 1991 notification letter, the October 15, 1992 disclo- 
sure letter should be treated as a separate, valid, Prior Disclosure. 
Playhouse thus seeks to limit the preclusive effect of Customs’ notice of 
investigation solely to entries made prior to the date that such notice 
was received. See Complaint at 11, paragraph 4. The District Director 
of San Francisco denied this alleged Prior Disclosure on October 22, 
1992, relying on the same reasoning that supported the previous denial. 
Playhouse does not appear to have filed a formal protest against this 
decision. 

Playhouse contests the District Director’s decision to deny its Febru- 
ary 27, 1992 protest. Playhouse also seeks relief from Customs’ decision 
not to accept the October 15, 1992 disclosure letter as a valid Prior 
Disclosure. The government moves to dismiss this action for lack of 
jurisdiction. 


DIscussION 


The court will first examine whether it can exercise jurisdiction over 
Playhouse’s appeal of Customs’ decision to deny Prior Disclosure status 
to the October 15, 1992 letter. The court will then examine the various 
jurisdictional bases asserted by Playhouse to support a review of Cus- 
toms’ February 27, 1992 protest denial. 


I. Playhouse’s October 15, 1992 disclosure: 


The government argues that the court lacks jurisdiction over Cus- 
toms’ October 22, 1992 decision to deny Prior Disclosure treatment to 
Playhouse’s October 15, 1992 letter. The government’s objections are 
valid. The court first notes that it cannot exercise jurisdiction over this 


2 19 U.S.C. § 1592(c)(4) (1988) provides in pertinent part: 
If the person concerned discloses the circumstances of a violation of subsection (a) of this section before, or without 
knowledge of, the commencement of a formal investigation of such violation, with respect to such violation, mer- 
chandise shall not be seized and any monetary penalty to be assessed under subsection (c) of this section shall not 
exceed * * * (emphasis added). 
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decision via 28 U.S.C. § 1581(a).3 A plaintiff must contest a protest that 
was denied in whole or in part before the court can exercise jurisdiction 
under this subsection. Because Playhouse never filed a protest against 
Customs’ October 22nd decision, § 1581(a) is inapplicable.4 

In addition, the court notes that it cannot exercise jurisdiction over 
the October 22nd decision under any other statutory basis, for, as the 
government notes, Playhouse failed to include the October 22, 1992 de- 
cision in its summons. Playhouse commenced this action by filing a 
summons under 28 U.S.C. § 1581(a). Such asummons must specifically 
state the administrative decision(s), as described in 19 U.S.C. § 1514(a), 
and the protest denial(s), being contested.5 Because Playhouse failed to 
include Customs’ October 22, 1992 decision in its summons, the court 
cannot exercise jurisdiction over an appeal of that decision.6 


II. Customs’ Protest Denial: 


The United States Court of International Trade is a court of limited 
jurisdiction. Dennison Mfg. Co. v. United States Dept. of the Treasury, 
12 CIT 1, 2,678 F. Supp. 894, 896 (1988). Once the court’s jurisdiction is 
challenged, plaintiff bears the burden of proving that the court’s exer- 
cise of jurisdiction is proper. Jd. at 2,678 F. Supp. at 896. In the present 
case, Playhouse alleges four bases for the court’s jurisdiction. Each of 
these will be considered in turn. 


A. Jurisdiction Under 28 U.S.C. § 1581(a): 


Playhouse first attempts to establish jurisdiction via 28 U.S.C. 
§ 1581(a). A prerequisite to the court’s jurisdiction under 28 U.S.C. 
§ 1581(a) is adenial by the appropriate Customs officer of a protest filed 
pursuant to 19 U.S.C. § 1514.7 See, e.g., Mitel, Inc. v. United States, 
16CIT__,__, 782 F. Supp. 1567, 1569 (1992). The issue to be de- 
cided is whether the subject matter of the protest, which was denied by 
the District Director on February 27, 1992, may be contested in this 
court pursuant to 19 U.S.C. § 1514. The government argues that this de- 
termination is not currently subject to judicial review, and the court 
agrees. 


398 U.S.C. § 1581(a) (1988) reads: “The Court of International Trade shall have exclusive jurisdiction of any civil 
action commenced to contest the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930.” 


4 The court notes that had Customs denied a protest filed against its October 22nd decision, the court would still lack 
jurisdiction to hear an appeal of that protest denial; as the court explains in detail below, Customs’ decisions not to 
recognize Playhouse’s submissions as Prior Disclosures are not protestable events pursuant to 19 U.S.C. § 1514(a), 
such that the court can exercise jurisdiction under 28 U.S.C. § 1581(a). 

Furthermore, Customs’ November 5, 1991 notification stated that the scope of its investigation extend to “each im- 
port transaction.” Complaint Exhibit 3. There is simply no indication that Customs intended to temporally limit the 
scope of its investigation to entries made prior to the notice. The fact that Playhouse submitted its second purported 
disclosure almost one year after it received notice of Customs’ investigation is thus immaterial. Once Playhouse re- 
ceived notice of an ongoing investigation, any subsequent attempt at Prior Disclosure would be invalid. 


5 28 U.S.C. § 2632(a) (1988) states: “[A] civil action in the Court of International Trade shall be commenced by filing 
concurrently with the clerk of the court a summons and complaint, with the content and in the form, manner, and style 
prescribed by the rules of the court.” 

USCIT Rules, Appendix of Forms, Form 1, gives the proper form of a summons that is intended to initiate an action 
under 28 U.S.C. § 1581(a). 


6 The court notes that Playhouse’s tenuous “preclusion” argument is further undermined by the record. Of the five 
entries included in Playhouse’s second attempt at Prior Disclosure, two were entered before Customs’ November 5, 
1991 notification. See Complaint Exhibit 5 (entry number 110-4122988-8 was entered on April 27, 1991; entry number 
110-9247884-9 was entered on October 5, 1991). 


7 The District Director is the appropriate Customs officer referred to in the statute. See 19 C.F.R. §§ 174.21 and 
174.29 (1993). Protest reviews are administered pursuant to 19 U.S.C. § 1515(a). 
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Section 1514(a) delineates seven categories of protests that, when de- 
nied in whole or in part, provide the court with jurisdiction over civil ac- 
tions contesting such denials.8 Playhouse first asserts that these seven 
categories are not exclusive, but are merely examples of issues that are 
protestable. Playhouse refers to the clause in § 1514(a) which begins: 
“decisions of the appropriate customs officer, including the legality of all 
orders and findings entering into the same, * * *,” arguing that the word 
“including” is a word of illustration rather than a word of limitation. 
Playhouse thus asserts that Customs’ decision not to recognize its sub- 
mission as a “Prior Disclosure” within the meaning of 19 U.S.C. 
§ 1592(c)(4) is also a protestable event within the scope of § 1514(a). 

Playhouse’s argument is untenable. The cited clause is directly fol- 
lowed by the seven delineated categories of § 1514(a). A plain reading of 
the statute clearly indicates that the seven listed categories are exclu- 
sive. If Customs’ underlying decision does not relate to any of these 
seven categories, the court may not exercise § 1581(a) jurisdiction over 
an action contesting Customs’ denial of a protest filed against that deci- 
sion. Court precedent supports this conclusion. “Only if one of these 
seven events is present can parties invoke jurisdiction under 1581(a).” 
Norcal/Crosetti Foods, Inc. v. United States Customs Service, 14 CIT 69, 
72, 731 F. Supp. 510, 514 (1990); see also Nichimen America, Ince. v. 
United States, 9 Fed. Cir. (T) 103, 938 F.2d 1286 (1991); ITT Semicon- 
ductors v. United States, 6 CIT 231, 576 F. Supp. 641 (1983). 

Alternatively, Playhouse argues that its protest is actually included 
within the seven categories. Specifically, Playhouse asserts that its pro- 
test is described by § 1514(a)(1), (2), (3), and (5). Playhouse’s assertions 
that the decision it protests is included in subsections (a)(1), (2), and (5) 
are unfounded because these provisions respectively address: the ap- 
praised value of the merchandise; the classification and rate and 
amount of duties chargeable; and, the liquidation or reliquidation of an 
entry, or any modification thereof. Playhouse’s protest, however, con- 
cerns Customs’ decision not to recognize Playhouse’s submission as a 
“Prior Disclosure” within the meaning of 19 U.S.C. § 1592. Playhouse’s 
attempt to place its protest within § 1514(a)(3) is also without merit, be- 
cause the court has repeatedly held that the words “charges” and “exac- 
tions” in § 1514(a)(3) denote some compulsion for payment. See, e.g., 
Carlingswitch, Inc. v. United States, 85 Cust. Ct. 63, 500 F. Supp. 223 


8 The relevant language of § 1514(a) states: 


(D]ecisions of the appropriate customs officer, including the legality of all orders and findings entering into the 
same, as to— 

(1) the appraised value of merchandise; 

(2) the classification and rate and amount of duties chargeable; 

(3) all charges or exactions of whatever character within the jurisdiction of the Secretary of the Treasury; 

(4) the exclusion of merchandise from entry or delivery or a demand for redelivery to customs custody under any 
provision of the customs laws, except a determination appealable under section 1337 of this title; 

(5) the liquidation or reliquidation of an entry, or any modification thereof; 

(6) the refusal to pay a claim for drawback; and 

(7) the refusal to reliquidate an entry under section 1520(c) of this title, 
shall be final and conclusive upon all persons (including the United States and any officer thereof) unless a protest 
is filed in accordance with this section, or unless a civil action contesting the denial of a protest, in whole or in part, 
is commenced in the United States Court of International Trade * * *. 


19 U.S.C. § 1514(a) (1988). 
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(1980) aff'd, 68 CCPA 49, 651 F.2d 768 (1981).9 Because Playhouse has 
not yet been compelled to pay a penalty in this case, § 1514(a)(3) also 
does not apply. 

Insum, Customs’ decision not to recognize Playhouse’s submission as 
aPrior Disclosure within the meaning of 19 U.S.C. § 1592 is simply nota 
protestable event within the scope of § 1514(a) such that the court may 
exercise its jurisdiction under 28 U.S.C. § 1581(a). 


B. Jurisdiction Under 28 U.S.C. § 1581(i): 


Playhouse also tries to establish jurisdiction under 28 U.S.C. 
§ 1581(i).10 This section delineates “the residual jurisdiction of the 
Court.” Dennison, 12 CIT at 3,678 F. Supp. at 897. The court notes at the 
outset that “[t]he theory that 28 U.S.C. § 1581(i) can be used to create a 
cause of action where one does not otherwise exist has been repeatedly 
rejected.” ITT Semiconductors, 6 CIT at 237, 576 F. Supp. at 646. Play- 
house asserts that the District Director’s denial of its protest falls under 
28 U.S.C. § 1581(i)(4) as administration and enforcement of penalties 
pursuant to 19 U.S.C. § 1592. 

The Dennison court rejected a similar argument. Customs had pre- 
sented Dennison Manufacturing Company (“Dennison”) with a notice 
of penalty which Dennison wanted to challenge before the Court of In- 
ternational Trade. Dennison sought to invoke the court’s jurisdiction 
pursuant to § 1581(i). The court rejected Dennison’s argument. Be- 
cause the United States had not moved to collect any penalty, Dennison 
had not suffered any injury that would warrant an exercise of the court’s 
§ 1581(i) jurisdiction. Furthermore, it was unclear whether Dennison 
would suffer any future injury, because the United States might choose 
not to collect any penalty. In light of these facts, and the fact that Den- 
nison had filed a pending mitigation petition with Customs, the court 
refused to exercise its jurisdiction pursuant to § 1581(i). Dennison, 
12 CIT at 2-3, 678 F. Supp. at 897. 

Similarly, in this case Customs has not yet moved to collect any pen- 
alty from Playhouse. Customs simply chose not to recognize Play- 
house’s submission as a Prior Disclosure. Customs may yet decide not to 
move to collect any penalty from Playhouse. Until Customs moves to 
collect a penalty, Playhouse does not suffer injury sufficient to warrant 


9 “(From a review of a long line of cases involving ‘charges’ and ‘exactions’, it is obvious that these terms have been 
applied to actual assessments of specific sums of money (other than ordinary customs duties) on imported merchan- 
dise.’” Carlingswitch, 85 Cust. Ct. at 66, 500 F. Supp. at 227 (quoting Alberta Gas Chemicals, Inc. v. Blumenthal, 
82 Cust. Ct. 77, 81-82, 467 F. Supp. 1245, 1249-50 (1979)). 


1098 U.S.C. § 51581(i) states in pertinent part: [Tjhe Court of International Trade shall have exclusive jurisdiction 
of any civil action commenced against the United States, its agencies, or its officers, that arises out of any law of the 
United States providing for 

(1) revenue from imports or tonnage; 

(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the raising of 
revenue; 

(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other than the 
protection of the public health or safety; or 

(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this subsec- 
tion Pe 

28 U.S.C. § 1581(i) (1988). 
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exercise of the court’s residual jurisdiction. Accordingly, Playhouse fails 
to establish the court’s jurisdiction under 28 U.S.C. § 1581(i). 


C. Jurisdiction Under 28 U.S.C. § 1582(1): 


Playhouse next tries to establish jurisdiction pursuant to 28 U.S.C. 
§ 1582(1).11 Playhouse argues that Congress did not intend for 
the Court of International Trade to exercise jurisdiction under this sec- 
tion only when the United States commences an action pursuant to 
19 U.S.C. § 1592. Playhouse argues that § 1582(1) gives the court juris- 
diction over all actions relating to 19 U.S.C. § 1592, regardless of which 
party initiates the action. 

It is well established that the Court of International Trade does not 
have jurisdiction pursuant to § 1582(1), over an action commenced 
under 19 U.S.C. § 1592, unless that action was commenced by the 
United States. See, e.g., Jose G. Flores, Inc. v. United States, 11 CIT 948, 
676 F. Supp. 1232 (1987). Section 1582(1) is very clear on this point. The 
opening words of this provision state that “[t]he Court of International 
Trade shall have exclusive jurisdiction of any civil action which arises 
out of an import transaction and which is commenced by the United 
States * * *.” 28 U.S.C. § 1582(1) (1988) (emphasis added). Clearly then, 
the United States must initiate an action for the court to exercise its ju- 
risdiction pursuant to § 1582(1). Playhouse’s broader reading of this 
provision is unfounded, and must therefore be rejected. 


D. Jurisdiction Under 28 U.S.C. § 2631(v): 


Playhouse’s final attempt at establishing jurisdiction is via 28 U.S.C. 
§ 2631(i).12 Playhouse claims that it is adversely affected or aggrieved 
by Customs’ protest denial because it suffers from continuing injury in 
the form of lengthy delays in liquidation of each entry made, excessive 
delays caused by intensive examination of entries, increases in bond re- 
quirements, damage to its business reputation, and damage to its ability 
to borrow funds due to contingent liabilities associated with the possi- 
bility of penalty assessment. 

Playhouse fails to recognize, however, that 2631 does not confer 
jurisdiction upon the court; rather, this provision addresses the stand- 
ing requirements for parties to commence an action, provided that the 
court already possesses jurisdiction to hear such an action. Accordingly, 
28 U.S.C. § 2631 is also an improper basis with which to establish the 
court’s subject matter jurisdiction. 


the Court of International Trade shall have exclusive jurisdiction of any civil action which arises out of an import 
transaction and which is commenced by the United States — 
(1) to recover a civil penalty under section 592 [codified at 19 U.S.C. § 1592] * * * of the Tariff Act of 1930. 
28 U.S.C. § 1582 (1988). 
12This section reads: “Any civil action of which the Court of International Trade has jurisdiction, other than an ac- 


tion specified in subsections (a)-(h) of this section, may be commenced in the court by any person adversely affected or 
aggrieved by agency action within the meaning of section 702 of title 5.” 28 U.S.C. § 2631(i) (1988). 
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CONCLUSION 


For the foregoing reasons, the court holds that it lacks jurisdiction 
over this action. The government’s motion to dismiss is granted. Judg- 
ment will be entered accordingly. 


(Slip Op. 94-15) 
CrysTAL CLEAR INDUSTRIES, PLAINTIFF v. UNITED STATES, DEFENDANT 
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[Held: Defendant’s claim for classification of packaging for glassware along with the 
glassware contained within at the column II country rate is upheld; plaintiffs claim for 
separate classification of the packaging is denied. ] 
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OPINION 


BACKGROUND 


MuscraVE, Judge: This matter was submitted to trial for decision re- 
garding the proper classification of packaging produced to ship and mar- 
ket glassware from column II countries in the United States. The parties 
stipulated to the preponderance of the facts and the issues in a pretrial 
order dated July 14, 1993. Where the parties contest the facts, or inter- 
pret them differently, the Court will so note appropriately. 

The subject merchandise consists of glassware gift boxes produced in 
Austria and Italy, whose products are subject to column 1 (“most fa- 
vored nation” or “MFN”) duty rates upon importation into the United 
States. The boxes were shipped to the nations in which the glassware 
was produced. The glassware was packed in the gift boxes and exported 
to the United States. The boxes were imported containing glassware 
produced in East Germany, Romania, and Czechoslovakia. Those coun- 
tries’ products are subject to column 2 duty rates. The subject boxes did 
not enter the commerce of the column 2 nations in which their glass- 
ware contents were pruduced. 

The gift boxes entered in 1988 are boxes of paper, or of paperboard, or 
of paper-mache, or of combinations thereof. Those boxes are not de- 
scribed by TSUS items 256.48 or 256.52. The gift boxes entered in 1989 
and 1990 are cartons or boxes of corrugated paper or paperboard. 
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Upon liquidation, duties were assessed on the value of the glassware 
under the appropriate TSUS or HTSUS provisions for glassware set 
forth in Schedule A of plaintiff's complaint. The classification of the 
glassware under these provisions is not disputed by plaintiff. The de- 
clared values of the boxes were included in the dutiable value of the 
glassware as packing for the glassware. 

The boxes in this case are not sold, advertised, marketed or merchan- 
dised separately from the glassware. Typically, the box manufacturer 
has possession of the boxes for approximately one week and the glass- 
ware manufacturer has possession of the boxes for approximately two 
months. 

Items shipped into the United States by Crystal Clear in decorated 
cardboard boxes are usually, but not always, sold to consumers at retail 
in the decorated boxes. The value of the crystal to the consumer does not 
change depending on whether the crystal is packaged in a plain box ora 
decorated box. Crystal Clear does not sell glassware at retail except for 
two annual warehouse sales at plaintiff's facilities in New Jersey. 


DIscussION 
1. Plaintiff’s Claims!: 

Plaintiff claims that the Customs Service improperly classified the 
imported glassware gift boxes under TSUS item 546.60, or under one of 
four subheadings in the HTSUS, and assessed duties at the same col- 
umn II duty rates applicable to their glassware contents (60% or 45% ad 
valorem). The proper classification of the imported gift boxes, according 
to plaintiff, is under TSUS item 256.54,2 or HTSUS subheading 
4819.10.00,3 and they are dutiable respectively, at the column I rate of 
3.9% and 2.8% ad valorem. 

In the alternative, plaintiff claims that the subject gift boxes are clas- 
sifiable under the same tariff provision as their glassware contents, but 
at the column I duty rates therefor, at 30% or 7.6% ad valorem. 


2. Defendant’s Claims as to non-Liability4: 


Tosustain its claim that the boxes were classified properly, defendant 
cites TSUS General Headnote and Rule of Interpretation 6(b)(i): 


Containers or holders if imported containing or holding articles are 
subject to tariff treatment as follows: 

(i) the usual or ordinary types of shipping or transportation 
containers or holders, if not designed for, or capable of, reuse, 
and containers of usual types ordinarily sold at retail with their 
contents, are not subject to treatment as imported articles. 
their cost, however, is under section 402 of the tariff act, a part 


1 See Schedule D-1, Pretrial Order. 
2 Item 256.54, TSUS, provides for a rate of duty of 3.9% ad valorem for “Boxes of paper, of paperboard, of paper- 
mache, or of any combination thereof: * * * Other * * * Other”. 

3 Subheadings 4819 and 4819.10.00, HTSUS provides for a duty rate of 2.8% ad valorem for: 
Cartons, boxes cases, bags and other packing containers, of paper, paperboard, cellulose wadding or webs of cellu- 
_ fibers; box files, letter trays and similar articles, of paper of paperboard of a kind used in offices, ships or the 
ike: 

Cartons, boxes and cases, of corrugated paper or paperboard. 


4 See Schedule D-2, Pretrial Order. 
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of the vale of their contents and if their contents are subject to 

an ad valorem rate of duty such containers or holders are, in 

effect, dutiable at the same rate as their contents, * * * 

The Customs Service maintains that the boxes are the “usual or ordi- 
nary types of shipping containers or holders” and the boxes are designed 
for and only capable for use in the packing of glassware. Further, the 
boxes are ordinarily sold at retail with the glassware packed inside 
them. Therefore, where the TSUS is applicable, the inclusion of the 
value of the boxes in the dutiable value of the glassware packed inside 
them is appropriate, according to defendant. 

Customs applied similar analysis to the claim under the HTSUS. 
HTSUS General Rule of Interpretation 5(b) states: 

Subject to the provisions of rule 5(a) above, packing materials 
and packing containers entered with the goods therein shall be clas- 
sified with the goods if they are of a kind normally used for packing 
such goods. However, this provision does not apply when such pack- 
ing materials or packing containers are clearly suitable for repeti- 
tive use. 

Customs recites that the boxes were entered with the glassware, are of a 
kind normally used for packing glassware and are not suitable for re- 
petitive use. Therefore, where the HTSUS is applicable, the inclusion of 
the value of the boxes in the dutiable value of the glassware packed in- 
side them is appropriate. 

Additionally, Customs contends that the inclusion of the boxes 
in the dutiable value of the glassware is consistent with 19 U.S.C. 
§ 1401a(b)(1)(A) which states: 

(1) The transaction value of imported merchandise is the price 
actually paid or payable for the merchandise when sold for exporta- 
tion to the United States, plus amounts equal to— 

(A) the packing costs incurred by the buyer with respect to the 
imported merchandise; 

* * * BS * * * 
Therefore, defendant asserts, the various applicable statutes indicate 
that its classification was proper and plaintiff's claims should be 
dismissed. 


3. Issues under the Tariff Schedules: 

The Court must determine whether the subject gift boxes that were 
entered in 1988 (i.e., under the TSUS) are the usual or ordinary types of 
shipping or transportation containers or holders, if not designed for or 
capable of reuse, or are containers of usual types ordinarily sold at retail 
with their contents and; 

Whether the subject gift boxes that were entered in 1989 and 1990 
(i.e., under the HTSUS) are of a kind normally used for packing the 
goods that they contained, and are clearly not suitable for repetitive use. 


4. Plaintiff's Legal Representations and Presentation at Trial: 
Plaintiff sought to establish that the gift boxes are utilized to sell, 
merchandise, and market table top articles in a minority of instances: 
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They are not the usual or ordinary packaging utilized to package 
giftware. The ordinary method of packaging for merchandising, plain- 
tiff reasoned, is in plain corrugated box. 

To support plaintiff's argument that the gift boxes are “unusual,” 
plaintiff asserts that its gift boxes were ordered during a trend, were 
much more expensive than plain boxes, were highly decorated, and in- 
creased the salability of the glassware. See TSUS General Headnote 
6(b)(iii); Fontana Hollywood Corp. v. United States, 64 Cust. Ct. 204, 
C.D. 3981 (1970) ( wine bottles imported from Italy measuring four feet 
in height were “unusual” and separately classified by Customs)5 and 
United States v. W. J. Mulligan & Co., 29 C.C.P.A. 117, 122, C.A.D. 179 
(1941) (glass containers filled with alcoholic liqueurs containing 4/100 
of a liter a piece were “unusual” and were classified separately). Plain- 
tiff further notes that in addition to the peculiar form of the packaging, 
the value of the packaging was an important factor in Fontana and W. J. 
Mulligan influencing whether the container was separately dutiable. 

Moreover, plaintiff argues that the decorative gift boxes were purely a 
marketing tool disassociated from the packaging per se. In fact, a signifi- 
cant amount of the gift boxed glassware is first packed in the ordinary 
plain corrugated box that plaintiff claims is the “usual” packaging mate- 
rial. Plaintiff explains that gift boxing was a transitory phenomena in 
the mid-1980s that permitted the merchant to display merchandise 
without having to remove it from the packing material. 

Plaintiff makes the additional claim that because both parties agree 
that the boxes never “entered the commerce” of the column II countries 
in which the glassware was manufactured, the boxes should be assessed 
a column I rate regardless of their ultimate classification. Plaintiff ar- 
gues that it is a well-established principle of customs law that the origin 
of an article is the country where the article was manufactured, pro- 
duced, or grown. See 19 C.F.R. § 134.1(b). The only way for a product to 
lose “origin” in the source country is if it was “substantially trans- 
formed” in a second foreign country, or if it becomes a bona fide part of 
the commerce of the second foreign country. 

According to plaintiff, the boxes were fully produced in the column I 
country and needed no assembly in the column II country. Therefore, 
the boxes were not substantially transformed. In addition, the parties 
agree the boxes never entered the commerce of the second foreign coun- 
try. Accordingly, Plaintiff concludes that the duty rate should remain 
that of column I, the country of origin. 

Plaintiff argues, in the alternative, that even if the Court were to find 
Crystal Clear’s gift boxes to be of the “normal” kind used for marketing 
and transporting glassware, the boxes would be classifiable under the 
same provision as the glassware, but would be dutiable at the duty rates 


5 In that case the plaintiff urged Customs to classify the container along with its contents. Naturally, when the con- 
tents incur low tariff assessments in relation to the packaging, parties will urge that the container be assessed along 
with the contents. Likewise, when the contents bear relatively high tariffs, the parties will urge that the container be 
assessed separately. 





80 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 7, FEBRUARY 16, 1994 


applicable to glassware from the country of origin of the boxes, or in this 
case at column I duty rates. 

As its next alternative, Plaintiff invites the Court to determine the 
rates on the boxes differently under the TSUS and the HTSUS. See 
Plaintiff's Pretrial Brief at 19. In sum, General Headnote 6(b)(i) to the 
TSUS indicates normal packaging should be “dutiable at the rate” of the 
product contained within, whereas GRI 5(b) of the HTSUS indicates 
that the packing materials shall be classified with the goods contained 
within. Plaintiff cites many examples of identical products under identi- 
cal classifications receiving different rates (e.g., MFN/non MFN, GSP, 
Column I/Column II) See id. at 19-20. Therefore, under the HTSUS, 
plaintiff contends that there is some flexibility to classify the packing 
materials with the glassware yet apply a different rate, i.e., the column I 
rate to those materials. 

Plaintiff further claims that General Note 3(b) to the HTSUS is a pu- 
nitive provision directed solely and narrowly at the products of commu- 
nist countries. Plaintiff points out that the Court has adopted a 
bifurcated process for assessing duties against shipments of products 
with mixed communist and non-communist country origins. See 
Coastal States Marketing, Inc. v. United States, 10 CIT 613, 646 F. Supp. 
255 (1986) (Court assessed Italian and Soviet portions of blended fuel 
stock under different rates). Plaintiff asserts that MFN applies whether 
the product was shipped directly or indirectly from the column I coun- 
try. See Plaintiff's Brief at 22; 19 U.S.C. § 1881. This argument, while 
theoretically appealing, is unavailing if the packaging is ordinary or 
usual, because the effect of the case law is to disenfranchise that packag- 
ing of its original citizenship for Customs purposes in favor of the iden- 
tity of the contents. See Kurt S. Adler Inc. v. United States, 68 Cust. Ct. 
162, 168, C.D. 4354 (1972), aff'd, 61 C.C.P.A. 68, C.A.D. 1122, 496 F.2d 
1220 (1972), infra. 

Finally, Crystal Clear purchased the boxes in distinctly separate com- 
mercial transactions from its purchases of the articles contained within. 
To assess the boxes at the column II rate, plaintiff argues, would “deny 
Crystal Clear and the box manufacturers the rights that their respective 
governments have negotiated pursuant to international and bilateral 
trade agreements, violate the language of General Note 3(a)(i), and ex- 
tend the application of General Note 3(b) beyond that intended by Con- 
gress.” See Plaintiff’s Brief at 23, citing Ashdown, U.S.A., Inc. v. United 
States, 12 CIT 808, 812, 696 F. Supp. 661, 665 (1988). 

In Ashdown, Customs assessed a column II rate against a printing 
press manufactured in East Germany which was purchased in West 
Germany, used, and then resold in the United States. The Court held 
that the press, having been operated for several years, had sufficiently 
entered the commerce of West Germany and accordingly should be as- 
sessed at the column I rate for most favored nations. The Court ruled 
that the intent of Congress had not been thwarted because the origin of 
the press was transferred, in effect, to West Germany for the purposes of 
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the Customs laws after entering into commerce there for a certain 
amount of time. 

In the case at bar, plaintiff argues the opposite facts, i.e., that the 
product never entered the commerce of the second country, and infers 
that Congress meant the column II rates to apply strictly and narrowly 
to products made in and originating from the column II country. No- 
where has any cite to legislative history been offered to the Court to sup- 
port this notion. In any event, plaintiff has not resolved the conflict 
between it’s interpretation of the tariff schedules and the Customs 
Court’s interpretation of the tariff statutes that has treated certain 
packaging and part of the contents within. See Kurt S. Adler Inc. v. 
United States, 68 Cust. Ct. 162, 168, C.S. 4354, 343 F. Supp. 943 (1972), 
aff'd, 61 C.C.P.A. 68, C.A.D. 1122, 496 F.2d 1220 (1974), infra. 


5. Defendant’s Legal Representations and Presentations at Trial: 


As defendant duly notes, an agency’s interpretation of a statute that it 
is charged with administering is accorded a presumption of validity; a 
reviewing court is not at liberty to substitute its own judgment for that 
of the agency. Young v. Community Nutrition Institute, 476 U.S. 974, 
980-81 (1986); 28 U.S.C. 2639(a)(1) (the administrating authority is 
presumed correct; the burden of proving otherwise rests upon the party 
challenging its decision); see also, Jarvis Clarke v. United States, 2 Fed. 
Cir. (T) 70, 75, 733 F.2d 873, 878 (1984). When Congress has not directly 
addressed the precise question at issue, “The question for the court is 
whether the agency’s answer is based on a permissible construction of 
the statute.” Chevron U.S.A. Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837, 843 (1984). 

Defendant contends that the trial testimony and exhibits demon- 
strated that the packaging at issue is ordinary and usual, and is used by 
other glassware companies. Therefore, Customs’ classification was at 
least reasonable and entitled to the presumption of correctness. Defen- 
dant cites the legislative history to the TSUS which appears to support 
its position that the packaging is usual. See Defendant’s Pretrial Brief at 
12-13. In interpreting Rule 6(b)(i) Congress found that: 


The concept of “usual” containers includes a variety of containers 
such as plastic envelopes for carrying rainwear when not in use, 
cases designed for electric shavers, and tobacco tins, which may 
continue to be used by the purchaser to “house” the original con- 
tents but which, when that purpose has been fulfilled, are usually 
discarded because of their lack of durability or their general unsuit- 
ability for other uses. On the other hand, this concept does not in- 
clude containers, even though sold at retail with their contents, if 
such containers are designed to have significant uses quite apart 
from their original contents. For example, humidors filled with to- 
bacco, miniature cedar chests containing cigars or candy, and doll 
houses filled with confections would not be regarded as “unusual” 
[sic] containers. 
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Id. at 12, citing H.R. Rep. No. 342, 89th Cong., 1st Sess., at 5.6 Defendant 
lists several other criteria that the boxes do not meet: reusability, en- 
hancement of value of merchandise within, and independent commer- 
cial viability of packaging itself (e.g., steel drums). 

Finally, Customs argues that its assessment of duties at the column II 
rate of duty is consistent with the applicable statutes and case law. Prin- 
cipally, Customs argues that at the time of their entry in the United 
States, the gift boxes were no longer products of column I countries but 
were packing materials for products of column II countries. Defendant’s 
Pretrial Brief at 16, citing Kurt S. Adler Inc. v. United States, 68 Cust. 
Ct. 162, 168, C.S. 4354 (1972), aff'd, 61 C.C.P.A. 68, C.A.D. 1122, 496 
F.2d 1220 (1972). This Court agrees with the Customs Service’s argu- 
ment that Crystal Clear’s predicament is not fundamentally distin- 
guishable from the situation in Adler. 

In Adler, plastic and box tops from Germany were sent to Czechoslo- 
vakia to package Christmas ornaments, and valued along with the orna- 
ments under column II upon exportation to the United States. The 
Adler Court found that “by using the words ‘not subject to treatment as 
imported articles’ (emphasis added), Congress must have intended that 
usual containers be subject to neither classification nor assessment of 
duty separately from their contents.” Jd. at 166. In effect, under these 
circumstances, the packaging is merged with its contents, and ceases to 
have an identity of its own for classification or assessment purposes. 

Thus, plaintiff's citations, to Coastal States Marketing, Inc. for exam- 
ple, are unavailing. In Coastal States Marketing, Inc., although the 
Court assessed Italian and Soviet portions of blended fuel stock under 
different rates, neither portion could fairly be characterized as the pack- 
aging material for the other. The case at bar deals with packaging. Both 
the tariff schedules and the controlling case law indicate that ordinary 
packaging, whatever its origins, is classified and assessed along with its 
contents. The origin of the packaging is subsumed in the origin of the 
contents. 

Plaintiff's arguments that the principles of MFN and the General 
Notes 3(a)I) and 3(b) have not been honored in Customs’ classification 
have already been spoken to by the Adler Court: 


Although, plainly, the inserts and box tops were “products” of 
West Germany when they left that country, it is fundamental that 
the tariff status of merchandise is controlled by its condition at the 
time of importation into the United States. When the inserts and box 
tops arrived in the United States, they were no longer “products” of 
West Germany, but rather they were the usual containers of prod- 


6 The House Report actually states “usual” rather than “unusual” in the last line cited by defendant, and thus is sup- 
portive of defendant’s position. The Senate Report came to a similar conclusion: 

Section 4. Containers not imported empty. — Under this provision, it is made clear that usual types of con- 
tainers ordinarily sold at retail with their contents are not to be treated as imported articles when imported filled 
with merchandise. This conforms to practice under the old tariff structure. 

S. Rep. No. 530, 89th Cong., 1st Sess., at 25. 
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ucts imported from Czechoslovakia.7 And as such, headnote 6(b)(i) 
became applicable to the inserts and box tops. 


Adler, at 168. The Court of Customs and Patent Appeals affirmed the 
lower court interpretation, thus investing it with binding effect. In addi- 
tion, the appellate court reasoned that MFN was not violated because 
“the District Director afforded the items in question no less favorable 
treatment that” he would have afforded the same items originating in 
any other most-favored nation under the same conditions.” Adler, 61 
C.C.P.A. at 72, 496 F.2d at 1224, citing Jackson, World Trade and the 
Law of GATT § 11.3 at 255 (1969). As affirmed, the Adler analysis is 
binding on this Court. 

Upon visual inspection at trial, the Court is unconvinced that the 
various packaging materials adduced for Crystal Clear’s products are 
unusual, as that term has been interpreted in the case law. For example, 
many of the exhibits consisted of corrugated paper or paperboard witha 
glossy finish depicting the glassware item contained within. This style 
of packaging and advertising was common during the period in ques- 
tion, and not unusual in the same sense that a four-foot high wine bottle 
sold for marketing purposes is different from a normal 750 milliliter bot- 
tle.8 Similarly, in contrast to a cigar box or a steel drum, the packaging 
was not valuable or reusable in its own right. Just because the gift boxes 
were an alternative marketing device from the plain corrugated paper 
does not and did not make them “unusual” in the market described by 
the witnesses. The Court so finds under both the TSUS and HTSUS 
standards. 


CONCLUSION 


For the foregoing reasons, the Court finds that Customs’ classifica- 
tion of the above described glassware packaging is reasonable and cor- 
rect. If this classification indirectly penalizes a most favored nation or 
seems anachronistic, it is for Congress to address in its revision of the 
Tariff Schedules, not for the courts. Judgment is for defendant. 


7 Stated differently, the “product” of Czechoslovakia in this case included the usual container as well as its contents 
for purposes of headnote 3(e). Footnote 6 in Original, Adler at 168. 


8 Other authority cited by plaintiff was similarly distinguishable. 
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